
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F803408

LINO SANCHEZ, Employee  CLAIMANT

PORK GROUP, INC., Self-Insured Employer  RESPONDENT

OPINION FILED SEPTEMBER 16, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 27, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on May 13, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his low back on March 4, 2008.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $520.00 for total disability benefits and $390.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to reimbursement for prescriptions, medical expenses,

and mileage.
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At the time of the hearing the parties indicated that the issue of mileage

reimbursement had been resolved.  Also, during the course of the hearing the parties

clarified that the unpaid medical includes medical treatment from Dr. Clemens, Dr.

DeYoung, Dr. Routsong, and any tests or prescriptions ordered by those physicians.  This

would include an MRI scan on April 3, 2008.  Finally, the unpaid medical would also

include several emergency room visits.

The claimant contends that as a result of his compensable injury he is entitled to

reimbursement for prescriptions and medical expenses.

The respondent contends it accepted the injury as compensable and paid all

appropriate medical expenses.  It appears claimant used his group health insurance with

Tyson to pay expenses with his personal physicians and the hospital emergency room.

Respondent denies it is liable for those expenses and denies that claimant’s emergency

room visits were reasonably necessary as it was providing medical treatment to the

claimant.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 13, 2009, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Treatment and services provided by Drs. Clemens, DeYoung, and Routsong

was unauthorized.  This includes any tests such as the April 3, 2008 MRI scan as well as

any prescription medications.  Respondent is not liable for payment of this unauthorized
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medical treatment.

3.   Claimant has failed to prove by a preponderance of the evidence that treatment

he received at the emergency room is reasonable and necessary; therefore, respondent

is not liable for payment of that treatment.

FACTUAL BACKGROUND

The claimant is a 45-year-old man who began working for the respondent in March

1999.  The claimant managed four employees at a barn with production hogs.  The parties

have stipulated that claimant suffered a compensable injury to his low back on March 4,

2008 while he was attempting to walk down the ramp of a truck after spreading out

shavings.  

Following that incident the respondent sent claimant to Dr. Vandergriff for medical

treatment.  Dr. Vandergriff ordered x-rays which were negative and she diagnosed

claimant’s condition as a low back strain and provided him with an injection and

medication.  She also gave claimant work restrictions.

The next day, March 5, 2008, claimant returned to work within the restrictions

provided by Dr. Vandergriff.  However, at some point that day he informed his supervisor

that he was going home.  After claimant went home he called his family physician, Dr.

Clemens, and went to see him on that date.  Dr. Clemens prescribed claimant medication.

The medical evidence indicates that claimant continued to be treated by both Dr.

Vandergriff and by Dr. DeYoung who was a physician in the same clinic with Dr. Clemens.

Dr. Vandergriff recommended physical therapy which claimant underwent during March

2008.  At the same time claimant received medical treatment from Dr. DeYoung who

ordered an MRI scan and referred claimant to Dr. Routsong for an evaluation.  Dr.

Vandergriff eventually referred claimant to Dr. Knox who referred claimant to Dr. Ennis for

injections.  
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At some point in time the claimant filed for and received a change of physician from

the Commission to Dr. Blankenship.  Following some conservative treatment, Dr.

Blankenship performed surgery on the claimant’s lumbar spine on February 18, 2009.

The respondent accepted as compensable an injury to the claimant’s low back and

paid for medical treatment provided by Dr. Vandergriff, Dr. Knox, and Dr. Ennis.  In

addition, the respondent has also paid for physical therapy recommended by Dr.

Vandergriff, testing ordered by Dr. Knox, and prescriptions from those physicians, as well

as treatment provided by Dr. Blankenship, including surgery performed on February 18,

2009.  Respondent has not accepted liability for payment of medical treatment claimant

received from Dr. Clemens, Dr. DeYoung, or Dr. Routsong. 

As a result, claimant has filed this claim contending that respondent is liable for

payment of medical treatment and services provided by Drs. Clemens, DeYoung, and

Routsong.  Claimant contends that this medical treatment includes testing such as an MRI

scan as well as prescription medication.  Finally, claimant also contends that respondent

is liable for treatment he received at the emergency room on several occasions.

 

ADJUDICATION

The relevant statutory law is codified at A.C.A. §11-9-514(c)(1)-(3) which provides

as follows:

  (c)(1) After being notified of an injury, the employer
or insurance carrier shall deliver to the employee, in
person or by certified or registered mail, return receipt
requested, a copy of a notice, approved or prescribed
by the commission, which explains the employee’s
rights and responsibilities concerning change of
physician.
       (2) If, after notice of injury, the employee is not
furnished a copy of the notice, the change of physician
rules do not apply.
        (3) Any unauthorized medical expense incurred
after the employee has received a copy of the notice
shall not be the responsibility of the employer.
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Respondent provided the required notice to claimant regarding his rights and

responsibilities involving changes of physicians on the date of his injury.  The respondent

introduced into evidence as Respondent Exhibit #2 Commission form AR-N which claimant

acknowledged signing on March 4, 2008, the day of his injury.  In addition, claimant also

acknowledged signing another form from the respondent indicating that he had received

a notice which included a toll free number which was to be utilized for answers to

questions regarding his receipt of health care for his work-related injury.

Having received a copy of the proper Commission notice, the  medical treatment

claimant received from Drs. Clemens, DeYoung, and Routsong was unauthorized and is

not the responsibility of the respondent.  Here, respondent had provided claimant with the

proper notice and had provided him with medical treatment from Dr. Vandergriff.  Despite

having received notice of the procedures to be followed and the fact that Dr. Vandergriff

was his authorized treating physician, the claimant nevertheless chose to receive medical

treatment the day after his injury from his family physician, Dr. Clemens.  Claimant

subsequently sought medical treatment from Dr. DeYoung who is a physician in Dr.

Clemens’ clinic.  Claimant was evaluated by Dr. DeYoung on several occasions and he

ordered an MRI scan and eventually referred claimant to Dr. Routsong.  Because the

treatment from Drs. Clemens, DeYoung, and Routsong was unauthorized, respondent is

not liable for payment of that treatment.  This includes the MRI scan which was ordered

by Dr. DeYoung and any prescriptions or other tests ordered by those physicians.

With respect to the MRI scan, claimant notes that Dr. Vandergriff also wanted

claimant to undergo an MRI scan and that the MRI scan was used by Dr. Knox in the

course of his evaluation.  However, as correctly noted by the respondent at the hearing,

the issue is not whether an MRI scan was reasonable.  The question is whether the MRI

scan was done at the request of an authorized physician or an unauthorized physician.

Here, the MRI scan was clearly done at the request of Dr. DeYoung, an unauthorized
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physician, as reflected on the MRI scan report itself.  The fact that Dr. Vandergriff may

have eventually ordered an MRI scan or that Dr. Knox reviewed that MRI scan is

inconsequential with respect to whether the MRI scan was done at the behest of an

authorized or an unauthorized treating physician.  If claimant had simply waited he more

than likely would have undergone an MRI scan as ordered by either Dr. Vandergriff or Dr.

Knox.  However, the MRI scan in this case was ordered by Dr. DeYoung, an unauthorized

physician; therefore, respondent is not liable for payment of that test.

The final issue involves claimant’s contention that respondent is liable for various

emergency room treatment he received for his compensable injury.  Despite the fact that

claimant was receiving treatment from both an authorized treating physician and

unauthorized treating physicians, claimant nevertheless sought medical treatment from the

hospital emergency room on numerous occasions.  These include March 29, 2008; April

30, 2008; June 30, 2008; September 5, 2008; October 1, 2008; and January 22, 2009.  

Pursuant to A.C.A. §11-9-514(b), any treatment or services furnished or prescribed

by a physician other than the one selected according to the statute, except emergency

treatment, are to be at the claimant’s expense.  Thus, while a claimant may receive

emergency treatment, he must still prove by a preponderance of the evidence that the

emergency treatment is reasonable and necessary for his compensable injury.  In this

case, claimant simply testified that he sought treatment at the emergency room because

he was in a great deal of pain and the offices of the other physicians were closed.

However, I find that claimant has failed to prove by a preponderance of the evidence that

these six emergency room visits were reasonable and necessary for treatment of his

compensable injury.  At the time claimant was receiving this medical treatment he was

already being evaluated by both authorized and unauthorized treating physicians and was

taking medication prescribed by those physicians.  In short, I simply find that claimant has

failed to meet his burden of proving by a preponderance of the evidence that these
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numerous emergency room visits were reasonable and necessary medical treatment for

his compensable injury given the fact that claimant was already receiving medical

treatment from both authorized and unauthorized treating physicians during this period of

time.  

In summary, respondent is not liable for payment of medical treatment,

prescriptions, or tests provided or ordered by Drs. Clemens, DeYoung, or Routsong.

Specifically, respondent is not liable for the MRI scan which was performed at the request

of Dr. DeYoung, an unauthorized physician.  Finally, I find that claimant has failed to prove

by a preponderance of the evidence that the emergency room visits were reasonable and

necessary medical treatment for his compensable injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that respondent

is liable for payment of medical services or treatment provided by Drs. Clemens, DeYoung,

or Routsong.  Claimant has also failed to prove by a preponderance of the evidence that

respondent is liable for payment of emergency room visits.  Therefore, his claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $340.25.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE
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