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STATEMENT OF THE CASE

A hearing was previously held in this case on November 26,

2007, in Springdale, Arkansas. As a result, an initial Opinion was

entered on March 6, 2008. This Opinion was appealed by the

respondents to the Full Commission and was affirmed by the Full

Commission on August 20, 2008.  An Appeal of the Full Commission’s

Opinion was taken to the Arkansas Court of Appeals.  In an Opinion

delivered on April 8, 2009, the Arkansas Court of Appeals reversed

and remanded the case to the Full Commission.  In its Opinion the

Court of Appeals indicated that the previous Opinion and Order

permitted the claimant a second opportunity to offer proof to meet

his burden in regard to the additional medical services he was

seeking.  The Court stated:

“When an issue is fully developed, it is the
duty of the Commission to make findings of
fact, and that the Commission must find that
the claimant has failed to meet his burden of
proof if he does not do so.”
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In an Opinion, filed May 12, 2009, the Full Commission found:

“The ordering of the independent medical
evaluation by the Administrative Law Judge was
an abuse of his discretion and gives the
claimant an impermissible “second bite at the
apple’.”

In this Opinion and Order, the Full Commission remanded the case to

me for proceedings consistent with its Order and the Order of the

Court of Appeals.

In compliance with the Order of the Commission and the Court

of Appeals, no further hearings have been held in this claim and no

additional evidence has been received.  This claim will be

reconsidered, based solely on the evidence presented at the

November 26, 2007 hearing.

The sole issue for resolution remains the claimant’s

entitlement to the additional medical services that have been

recommended by Dr. Cyril Raben, specifically surgical intervention

to remove the previously implanted hardware and possibly further

revision of the previous lumbar fusion.  The burden rests upon the

claimant to prove that such medical services are “reasonably

necessary” for his compensable lumbar injury. In order to meet this

burden, the claimant must show that the recommended medical

services have a beneficial purpose or goal that is connected with

the compensable injury.  Further, the potential benefit to be

gained from these services must be reasonable in light of the risk

and expense of the services to be performed.
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To a great extent, these issues involve medical questions.  As

a result, the resolution of these issues require significant

reliance being placed on the medical evidence presented.  

The medical record shows that this claimant has had two

primary treating physicians for his compensable lumbar injury.  The

first of these was Dr. James Blankenship, a neurosurgeon with

particular expertise in the treatment of back injuries  and

conditions.  The second of these physicians was Dr. Cyril Raben, an

orthopaedic surgeon and also with particular expertise in the area

of medicine associated with the treatment of back injuries and

conditions.  Clearly, the opinions of these two medical experts on

the reasonableness and necessity of the additional surgery that has

been recommended by Dr. Raben are diametrically opposed.

 As noted in the previous Opinions, both of these physicians

are highly competent and qualified in the area of medicine

associated with the claimant’s injury.  Both of these physicians

have actually seen, evaluated, and treated the claimant for

extended periods and both of these physicians have had access to

all of the testing performed on the claimant.  To a certain extent,

some of the findings of the extensive testing that has been

performed on the claimant supports the opinion of Dr. Blankenship

and some of the test results support the opinion of Dr. Raben.

Although Dr. Raben’s opinion is clearly supported by the claimant’s

testimony and statements which describe the nature and magnitude of

his subjective symptoms, some doubt is cast upon the accuracy of

the claimant’s subjective complaints by evidence of prior symptom
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magnification by the claimant.  For the forgoing reasons, it is

extremely difficult to ascertain which opinion is entitled to the

greater weight and credit.  It was this close balance between the

weight of these opinions that caused me to order another evaluation

and opinion.  However, the task of balancing these opinions is not

impossible.  If there is even a scintilla of difference between

their weight, then this small amount is sufficient to cause one

opinion to constitute a preponderance of the evidence.

After consideration of all the evidence presented, I find that

the expert opinion of Dr. Raben, concerning the reasonable

potential for benefit of additional surgery, is entitled to the

greater weight and credit.  The lumbar MRI, which was performed on

March 7, 2007 was interpreted by the radiologist as showing:

“A mild degree of motion is seen in the
extension position between the pedicle screws
of L4 and L5.”

Clearly, such a finding would show that the previous “good solid

stabilization without any movement” that had been previously

observed by Dr. Blankenship was no longer present. In fact, this

finding would be clearly indicative of the fact that a total or

complete fusion of the vertebra had not been achieved and that the

fixation devices were no longer totally secure.  I would also note

that Dr. Blankenship conceded that the pedicle screws, which

attached the fixation devices, had not been initially placed in

optimal position.  Further, no test results, particularly x-rays

have been introduced that would show that an actual bony fusion of

the vertebra had ever been accomplished. Finally, I would note that
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Dr. Raben has had the most recent opportunity to examine and

evaluate the claimant’s condition.  

In summary, it is my opinion that the claimant has proven by

the greater weight of the credible evidence that the further

treatment recommended by Dr. Cyril Raben constitutes “reasonably

necessary medical services” for his compensable injury.  Pursuant

to the provisions of Ark. Code Ann. §11-9-508, the respondents

would be liable for this expense.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The prior Opinion of May 29, 2007, has become final and is

res judicata of all issues raised and addressed therein.

3. The additional medical services recommended for the

claimant’s compensable lumbar injury by Dr. Cyril Raben constitute

“reasonably necessary medical services” under Ark. Code Ann. §11-9-

508.  Specifically, the claimant has proven by the greater weight

of the credible evidence that such medical services have a

beneficial purpose or goal that is connected with his compensable

injury and that the potential or likely benefit of these services

would be reasonable, in light of the risk and expense of the

recommended services.

4. The respondents have controverted the claimant’s

entitlement to the additional medical services recommended by Dr.

Raben.
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5.  As no controverted benefits have herein been awarded to

the claimant, no controverted fee can be awarded to his attorney.

ORDER

The respondents shall be liable for the additional medical

services that have been recommended by Dr. Cyril Raben, in the form

of additional surgical intervention to restabilize the damage to

the claimant’s lumbar spine by his compensable injury. This

liability is subject to the medical fee schedule established by

this Commission.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


