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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F201682

MICHAEL L. VELORIA, EMPLOYEE CLAIMANT

ZIMDAHL ELECTRIC, INC.,
EMPLOYER                                               RESPONDENT 

ARKANSAS PROPERTY & CASUALTY INS.
GUARANTY FUND
TPA/CARRIER                                            RESPONDENT
                                     

OPINION FILED OCTOBER 27, 2009 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, In
Little Rock, Pulaski County, Arkansas.

The claimant, pro se, did not appear at the hearing.  

Respondents represented by The Honorable Jeremy Swearingen,
Attorney at Law, Little Rock, Arkansas. 

                     STATEMENT OF THE CASE     

     A hearing was held on October 26, 2009, in this matter

pursuant to Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W. 3d 287 (2004), to determine whether the above-

referenced matter should be dismissed for failure to prosecute

pursuant to Arkansas Code Ann. §11-9-702 and Commission’s Rule

099.13. 

     The record consists of the transcript of the October 26, 

2009, hearing and the documents contained therein.  The following

documents have been blue-backed and are made a part of the

hearing transcript of October 26, 2009.  These include: the

Commission’s letter of August 10, 2009; claimant’s letter dated
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March 30, 2007; Motion to Withdraw as Legal Counsel; Commission’s

Order of October 27, 2008; Full Commission’s Opinion of June 28,

2006; and the Form AR-C.          

                           DISCUSSION

     The claimant filed a Form AR-C with the Commission on or

about March 17, 2003, essentially alleging that he sustained a

compensable injury on September 1, 2001, while working for the

respondent-employer, as a result of falling down on material in

the Eubanks Apartments. 

     Respondents accepted the claim as a compensable claim for 

some of the injuries and paid appropriate benefits. 

     However, the claimant subsequently asserted his entitlement

to additional benefits for other bodily injuries.  The

respondents controverted this request for additional benefits.

     A hearing was held before the Commission on June 15, 2005. 

The administrative law judge found entered an opinion in this

claim on September 9, 2005.  The parties appealed the

administrative law judge’s decision to the Full Commission.  

     On June 28, 2006, the Full Commission affirmed in part, and

reversed in part, the administrative law judge’s decision.  The

Full Commission wrote, in pertinent part:

After reviewing the entire record de novo, the Full
Commission affirms in part and reverses in part the opinion
of the administrative law judge.  The Full Commission finds
that the claimant did not prove the Commission's
adjudication process was unconstitutional; that the claimant
did not prove he sustained a compensable left upper
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extremity cubital syndrome or carpal tunnel syndrome
condition; that the claimant did not prove he sustained a
compensable low back injury, and that the claimant did not
prove he sustained a compensable organic brain injury. The
Full Commission reverses the administrative law judge's
finding that the claimant sustained a compensable mental
injury. We affirm the administrative law judge's finding
that the claimant did not prove he was entitled to an
additional 3% anatomical impairment. 

     The Arkansas Court of Appeals affirmed the Full Commission’s

decision on September 7, 2007.

     The claimant’s attorney filed a motion with the Full

Commission on or about October 9, 2008, to withdraw as counsel

for the claimant.  In an Order filed October 27, 2008, the Full

Commission granted this Motion.

     Since this time, the claimant has not retained legal counsel

in this matter.  However, a review of file demonstrates the

claimant has had the opportunity to speak with the Commission’s

Legal Advisors’ Division.   

     Subsequently, the claimant filed a claim for additional

benefits.  However, the respondents have controverted this claim

and asserted that the claimant’s claim is frivolous and been

previously addressed in the initial litigation.  Due to the

foregoing reasons, the respondents have also asserted a claim for

sanctions against the claimant if he continues to pursue this 

claim for additional benefits.  

    A prehearing telephone conference was held on August 10,

2009.  At the time of this teleconference, the claimant advised
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that he wished to retain legal representation in this matter. 

Therefore, by agreement of the parties, the case was returned to

the Commission’s general files.                  

Since this time, no bona fide action whatsoever has been

taken by the claimant to pursue his claim for additional

benefits, nor has he retained representation in this matter. 

     On or about September 14, 2009, the respondents filed with

the Commission a Motion to Dismiss for Want of Prosecution , with

a certificate of service to the claimant.

     Therefore, on September 18, 2009, the Commission sent a

Notice to the claimant of the pending Motion and of a deadline of

October 8, 2009, for filing a response to this Motion. 

     In an e-mail dated October 2, 2009, to the Commission, the

claimant responded to the respondents’ Motion to Dismiss.  It

appears that the claimant is not objecting to dismissal of his

claim, in this correspondence.         

     Therefore, in a letter of October 6, 2009, the Commission

advised (by way of certified mail) the claimant and the

respondents that the matter had been set for a hearing on the

respondents’ Motion to Dismiss.  This hearing was scheduled for

October 26, 2009, at 11:30 a.m., in Little Rock, Arkansas, at

Arkansas Workers’ Commission.

      A hearing was in fact conducted on October 26, 2009, on the

respondents’ Motion to Dismiss.  The respondents appeared for the
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hearing through its attorney.  However, the claimant did not

appear at said hearing after being advised that his attendance

was not required since he had no objection to the dismissal of

his claim. 

     A review of the evidence shows that the claimant has had

ample opportunity to pursue this claim for additional benefits,

but has failed do so.  The claimant has also indicated that he

does not object to his claim being dismissed.

     After consideration of the evidence presented, I find the

respondents’ Motion to be well taken.  Therefore, pursuant to

Arkansas Code Ann. §11-9-702 and Commission’s Rule 099.13, this

claim for additional benefits should be dismissed without

prejudice to the refiling, within the applicable time period.     

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents filed a Motion to Dismiss for       
    Want of Prosecute on or about September 14, 2009.

     3.  The claimant has had ample opportunity to pursue         
         this claim for additional benefits, but no bona fide     
         action has been taken by the claimant in furtherance of  
         his claim, as he has failed to prosecute this claim
         for additional benefits.   

4.  The claimant has also indicated that he has no      
    objection to this claim being dismissed.

5.  That respondents’ Motion to Dismiss should be       
    granted for want of prosecution pursuant to         
    Arkansas Code Ann. §11-9-702 and Commission’s Rule  
    099.13, to the refiling of the claim within the     
    applicable time period. 
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                             ORDER

     Based upon the foregoing Findings of Fact and Conclusions

of Law, I find that this claim for additional benefits should be

dismissed in its entirety.  This dismissal is pursuant to

Arkansas Code Ann. §11-9-702 and Commission’s Rule 099.13,

without prejudice to the refiling of this claim within the

applicable time period.

     IT IS SO ORDERED.

     

_________________________
CHANDRA HICKS
ADMINISTRATIVE LAW JUDGE
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