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Eldredge and Clark, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 9, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on June 16, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the June 16, 2009, Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim to determine the employer/employee relationship.

2. The claimant’s average weekly wage was $504.00, resulting in an

applicable temporary total disability rate of $337.00, if awarded, and

a permanent partial disability rate of $252.00.

3. If the claimant is awarded temporary total disability benefits, the

applicable time period would be from November 14, 2008, until

January 21, 2009.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Existence of employment relationship.

2. Compensability of claimant’s alleged November 13, 2008, neck injury.

3. Claimant’s entitlement to medical treatment.

4. Claimant’s entitlement to temporary total disability benefits from

November 14, 2008, until January 21, 2009.

5. Controversion and attorney’s fees.

6. The claimant reserved all other issues, including permanency, wage

loss, and vocational rehabilitation.

CONTENTIONS

The claimant contends he was an employee of Controlled Environmental

Solutions.  The claimant contends that he sustained a compensable neck injury
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caused by a specific incident on or about November 13, 2008, when he fell.  The

claimant contends that he is entitled to reasonable and necessary medical

treatment under AWCC Rule 30.  The claimant contends he is entitled to temporary

total disability benefits from November 14, 2008, until January 21, 2009.  The

claimant contends the above benefits have been denied and claimant’s attorney is

entitled to a fee under Ark. Code Ann. § 11-9-715.  The claimant reserves all issues

not raised here, including but not limited to, permanency, wage loss and vocational

retraining.

The respondents contend that the claimant was an independent contractor

and not an employee at the time of claimant’s alleged injury.  The claimant therefore

was not injured in the course and scope of his employment.

The record consists of a one volume transcript of the September 9, 2009,

hearing, consisting of the testimony of Cesar Velasquez, Jay Sutterfield, and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order);

Claimant’s Exhibit 1 (Medical Reports with Index); and Respondents’ Exhibit No. 1

(Employment Records). 

FACTUAL BACKGROUND

The claimant, Cesar Velasquez, is thirty-five years of age (dob. 09-09-74).

He is Spanish, but is able to speak English.  He testified with the assistance of a

Spanish interpreter.  He obtained a license to perform asbestos removal from the

State of Arkansas.  In order to obtain the license, he attended a one week course
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on the information, methodology, and consequences of removal of asbestos and all

hazardous materials.  He testified he had the license between five and six years

and had worked for Controlled Environmental Solutions (“CES”) for approximately

six months performing asbestos removal prior to his injury.  He was paid weekly for

forty hours per week.  CES paid $170.00 for the refresh of his asbestos removal

license in 2008.  CES provided the protective mask and clothing required for the

job. CES provided the tools used to remove the asbestos.  The claimant testified

that his supervisor was Steve and that Steve’s boss was Jay, the owner.  He

testified that he learned of the work through his wife’s cousins.  He was told what

to do and when to take a break by his supervisor, Steve.  He testified that Steve

came to the jobs and directed the work.  

In November of 2008, he was working for CES at Riceland Foods in

Stuttgart.  He was paid by CES.  On November 13, 2008, he slipped from the

scaffold and fell backwards four or five steps.  He told Steve, his supervisor, that

he had sprained his foot, hit his head, and that he had a headache.  He was given

medication.  He testified that after he left work, he began falling asleep and got a

strong headache.  He went to the emergency room at UAMS.  He called Steve and

told him that he wanted to go to the hospital because he had a headache that he

could not stand.  Steve told him to call Jay.  At the hospital, he was examined and

placed into a neck brace for almost three months.  He testified that he began

working after the neck brace was taken off and that he no longer has the

headaches.  After he got out of the hospital, he called Steve and was told to call the
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boss.  He went to the office and saw his wife.  He told her that he needed to talk to

Jay and that all he wanted was for them to pay his rent and bills since he could not

work.  He later talked to Jay and asked him what was going on and Jay said “Yeah,

it’s fine.”  He considered himself an employee of CES, but also performed work for

other companies as directed by the people he worked with at CES.

On cross-examination, the claimant testified that he had lived in the United

States for approximately eight years.  He is not married but lives with the mother of

his child.  He has worked previously doing landscape work, at a glasses company,

and at Waffle House.  The claimant testified that he had completed the required

one week course and passed the test to get his certificate as an asbestos worker.

He explained that he had to receive the license before he would go to work for any

company that handles asbestos.  He was not trained by CES, because Snider, the

first company that he worked as an asbestos worker, paid for the course.  He has

never filed a tax return with the state or federal government.  He does not have any

documentation papers or a visa.  He is an illegal alien.  Asbestos work is seasonal

work.  He uses a social security number that was given to him by someone else and

was not issued to him.  He has also worked for a company named Russell.  He finds

work through his friends and cousins and his neighbor, Miguel Hernandez.  He had

no withholdings deducted from his pay.  He received directions from Miguel on

when to work.  He explained that CES would contact Miguel and Miguel would tell

them when and where there was a job.  He agreed that Steve did not tell him that

CES would pay for his medical bills.  After the injury, he returned to work and
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worked for Russell doing asbestos work.  He also did some yard work and sold

tamales for a period of time.  He used to do kick-boxing before the accident, but

stopped after the accident.

On re-direct, the claimant testified that CES provided the mask and suit

which he was required to wear on the job.  CES also provided Visqueen to prepare

the room for asbestos removal.  He was told to go home at the end of his day by his

supervisor.  He explained that Miguel worked for the same people, but that they

were in different groups.  He explained that they would work with Snider and

Russell on the weekends.  He explained that he worked for CES from Monday

through Thursday for ten hours per day.  He would take other jobs on Friday or

Saturday.  He testified that he had not filed taxes because he never received the

W-2 forms, but acknowledged receiving the 1099 from CES.  He has not paid any

medical bills.  Jay Sutterfield testified that he was the owner of CES in

Russellville.  He has been in business since 2001.  He described the business as

a general contractor, specializing in environmental concerns, primarily asbestos.

He testified that Velasquez was hired as a subcontractor as part of a group hired

to do jobs for CES.  He did not report Velasquez as an employee for tax or

withholding purposes.  Sutterfield testified that Miguel Hernandez was also a

subcontractor and not an employee of  CES.  It was his understanding that

Velasquez was not working for CES exclusively because CES did not have

consistent work from week to week.  He paid him with checks, but did not withhold

taxes, medicare, insurance or other benefits.  He testified that he had managed
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some of the jobs performed by the claimant.  He did not continuously observe the

work performed.  He explained that he would basically oversee the project from the

management standpoint for the company and serve as the liason between the

owner and the on-side consulting engineer and have the subcontractors lay out the

work for them.  He explained that he did not tell them how to do their job, because

they had experience, training, and a license on asbestos removal.  He explained

that before someone could go on a job site, they were required to be licensed or

certified by the State.  He explained that he did not provide the individual’s personal

respirator, but did provide replacement parts and filters.  Sutterfield testified that he

did not tell the claimant how to perform his job because he knew what to do.  He

explained that the claimant had told him that he competed in kick-boxing matches

at the same time he was working for CES.  Sutterfield testified that he had learned

of the claimant’s accident from Steve Lawson on the day or the day after the

accident.  Velasquez did not return back to work after the accident.  He did not

recall a specific conversation about the nature of the relationship between CES and

Velasquez but believed there was a general understanding of the independent

contractor relationship.  Sutterfield testified that CES is in the business of removing

asbestos.  He agreed that CES provided the plastic sheeting and other tools to the

claimant to perform the work.  He explained that CES did have a workers’

compensation policy and that he was not familiar with whether the claimant had

provided CES with a Certificate of Non-Coverage.   He testified that the actual

employees listed on his forms are prohibited from working for someone else.  He
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estimated that the job with Riceland in Stuttgart lasted more than a couple of weeks.

CES did not pay Velasquez or any of the other workers additional pay for travel.

He explained that Velasquez was paid based on an industry standard of a daily rate

of $10.00 per hour plus a twenty-five dollar per diem which was paid weekly to the

claimant and other workers.  He testified that Miguel Hernandez had recommended

to CES that Velasquez had a crew that could come to work.  He testified that the

number of workers in his crew varied depending on the project.  All of the workers

were required to have licenses for asbestos removal.  There was no written contract

between CES and the claimant.  There was no written or verbal understanding as

to who would be responsible if someone was hurt on the job.  Sutterfield testified

that no one had ever been hurt on any job before.  He explained that CES would

determine how many workers would be brought on any job.  Steve Lawson was the

project manager on the Riceland job.  He explained that CES also performed

demolition work.  He estimated that CES does approximately 42 asbestos removal

jobs per year.  Three of the employees listed have asbestos removal licenses and

serve as project managers or supervisors on the jobs, but do not perform the actual

removal work.  He explained that the actual removal work is done by the crews that

are brought in by the subcontractors.  He explained that the written contract

between Riceland Foods and CES would provide that CES would be performing the

asbestos removal and that there was no provision concerning the use of

subcontractors.  He explained that the employees are paid on hourly rates based

on 40 hour weeks.  Sutterfield testified that Lawson told him how the accident
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happened and that the claimant had told him that he was fine.  He explained that

there were procedures on reporting accidents with the subcontractors.  He did not

take any steps to provide medical treatment to Velasquez. 

Medical records reflect that the claimant sought medical treatment at the

emergency room at UAMS on November 13, 2008, for injuries suffered as a result

of a 6 foot fall from scaffolding.  X-rays of the chest, brain, cervical spine, thoracic

spine, pelvis, ankles, and wrists were taken. He was diagnosed with a C6 unilateral

facet fracture with mild subluxation at C6-C7.  He was placed in a cervical collar.

On December 11, 2008, he returned to UAMS for follow-up treatment.  He denied

any significant neck pain, weakness, or difficulty walking.   X-rays revealed

stabilization of the cervical spine.  He was ordered to wear the cervical collar for 4

more weeks and to return for evaluation in a month unless he felt worsening

weakness or pain.  On January 15, 2009, x-rays of the cervical spine revealed mild

reversal of the normal cervical lordotic curvature without evidence of fracture or

subluxation.   On January 21, 2009, the claimant returned to the emergency room

at UAMS with complaints of low back pain and arm pain for three days with a history

of a fall 2 months ago.  X-rays of the cervical spine were taken and compared with

the earlier x-rays taken on January 15, 2009.  The x-rays revealed that “No fracture

or subluxations seen.  Normalization of the curvature of the cervical spine likely

related to resolved spasm.”

DISCUSSION

I.  Employment Relationship
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An “employee” is defined, in pertinent part, as “any person, including a

minor, whether lawfully employed or unlawfully employed in the service of an

employer under any contract of hire or apprenticeship, written or oral, express or

implied . . .”  Ark. Code Ann. § 11-9-102 (9)(A).  The term “employee” also includes:

a sole proprietor, partner, or member who devotes full time to the
proprietorship, partnership, or limited liability company.  However, any
sole proprietor, partner of a partnership, or member of a limited
liability company who desires not to be included in the definition of
“employee” may file for and receive a certification of non-coverage
under this chapter from the commission.” Ark. Code Ann. § 11-9-102
(9)(B).

 While any individual holding a current certification of non-coverage is

conclusively presumed not to be an employee, the law is clear that no election by

a sole proprietor, partnership, or limited liability company shall affect the rights or

coverage of any employees of those sole proprietorships, partners, or members.

Ark. Code Ann. § 11-9-102(9)(D) and (E).  Cloverleaf Express v. Fouts, 91 Ark. App.

4, 207 S.W.3d 576 (2005).

Arkansas Code Annotated § 11-9-102(1) (Repl. 2002) defines the payment

of compensation under this chapter. It states:

Every employer shall secure the payment of compensation under this
chapter: 

(1) By insuring and keeping insured the payment of the compensation
with any carrier authorized to write Workers’ Compensation
Insurance;

(2) By furnishing satisfactory proof to the commission of his financial
ability to pay compensation and receiving an authorization from the
Commission to pay compensation directly. 
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Arkansas Code Annotated § 11-9-102(1) (Repl.2002) defines carrier as

follows:

‘Carrier’ means any stock company, mutual company, or reciprocal or
interinsurance exchange authorized to write or carry on the business
of Workers’  Compensation Insurance in this state; whether required
by the context, the term ‘carrier’ shall deemed to include duly qualified
self-insured or self-insured groups.

In the instant case, the evidence demonstrates that respondent, Controlled

Environmental Solutions, Inc., (“CES”) did not maintain workers’ compensation

coverage for the seasonal asbestos removal workers under the belief that the

workers were not employees.  The workers’ compensation insurance purchased by

CES covered only ten employees who performed various functions, including truck

driving and project management.  In order to reach a determination of

compensability, the threshold question of whether the claimant, a seasonal

asbestos removal worker, should be classified as an employee or independent

subcontractor must be addressed.

The issue of whether one is an employee or independent contractor is

analyzed under two separate tests:  (1) the control test; and (2) the relative nature

of the work test.  On the issue of control, the Arkansas Supreme Court has held that

the ultimate question is not whether the employer actually exercises control over the

doing of the work, but whether he has the right to control.   Wright v. Tyson Foods,

Inc., 28 Ark. App. 261, 773 S.W.2d 110 (1989).  The following factors are to be

considered in determining whether one is an employee or independent contractor:

(1) the extent of control which, by the agreement, the master may exercise over the
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details of the work; (2) whether or not the employee is engaged in a distinct

occupation or business;  (3) the kind of occupation, with reference to whether in the

locality the work is usually done under the direction of the employer or by a

specialist without supervision; (4) the skill required in the particular occupation; (5)

whether the employer or the workman supplies the instrumentalities, tools, and the

place of work for the person doing the work; (6) the length of time for which the

person is employed; (7) the method of payment, whether by the time or by the job;

(8) whether or not the work is part of the regular business of the employer; (9)

whether or not the parties believe they are creating the relation of master and

servant; and (10) whether the principal is or is not in business.  Aloha Pools and

Spas, Inc. v. Employers Ins. of Wausau, 342 Ark. 398, 39 S.W.3d 440 (2000).   

The factors pertaining to the nature of the worker’s occupation and whether

it is part of the regular business of the employer comprise the “relative nature of the

work” test.   Arkansas Transit Homes, Inc. v. Aetna Life & Casualty, 341 Ark. 317,

16 S.W.3d 545 (2000).   In Sandy v. Salter, 260 Ark. 486, 541 S.W.2d 929 (1976),

the Arkansas Supreme Court adopted Professor Larson’s test for examining the

relationship between the worker’s occupation and the regular business of the

employer.  This test requires consideration of two factors:  (1) whether and how

much the worker’s occupation is a separate calling or profession; and (2) what

relationship it bears to the regular business of the employer.  Id.  The more the

worker’s occupation resembles the business of the employer, the more likely the

worker is an employee.
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In the instant case, respondents contend that the claimant was a

subcontractor that brought a crew to perform seasonal asbestos removal work on

a project by project basis and was not subject to the direction and control of

respondent.  Moreover, respondents rely on the fact that the claimant had been

trained in asbestos removal work and had a license to perform the work  from the

State of Arkansas.  Respondents further contend that the claimant is an illegal alien

that is living in Arkansas without a visa or other documentation, uses a fake social

security number, and has not paid taxes or had any other withholdings from his pay.

The claimant contends that CES provided the tools and materials needed to

perform the work, paid to “refresh” the claimant’s license to perform the asbestos

removal work, and directed the claimant as to the work performed.     

 In the present case, I find that the greater weight of the evidence establishes

that the claimant was an employee of CES and not an independent subcontractor.

Notwithstanding the labels given by the parties, it is noteworthy that the actual

conduct of the parties determines whether a party is an employee or independent

contractor.  Steinart d/b/a Hurricane Express, Inc. v. Arkansas Workers’

Compensation Commission, 2009 Ark. App. 719, ___ S.W.3d ___ (2009); Reid v.

J.B. Hunt Transport, Full Commission Opinion decided November 30, 2009

(F804939).

The essence of the business of CES is demolition work and the disposal of

hazardous materials, including asbestos removal.  In the instant case, CES entered

into a written contract with Riceland Foods in Stuttgart to perform asbestos removal
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work.  In order to perform the contract, CES assigned two licensed asbestos

removal crews, one led by the claimant and one led by Miguel Hernandez.  CES

paid to renew or refresh the claimant’s asbestos removal license.  CES provided the

tools, materials, and protective clothing necessary for claimant and his crew to

perform the work.  CES, through its project manager, supervised and directed the

work of the claimant and his crew.  CES paid the claimant a weekly wage calculated

on an hourly basis plus a per diem.  The evidence reveals that the claimant had

worked for CES for approximately six months prior to the accident on other

asbestos removal projects.   The claimant was assigned to work on the Riceland

project by his supervisor, Steve Lawson.  He had worked on the project

approximately three weeks prior to the accident.  He worked ten hour days on

Monday through Thursday.  Although the claimant worked for two other companies

performing asbestos removal on his days off, the evidence demonstrates that he

was hired to work exclusively for CES for a forty hour week performing asbestos

removal on projects as needed.  Although the claimant was licensed to perform

hazardous waste removal, the evidence demonstrates that all persons who remove

hazardous waste are required to be licensed in the State of Arkansas.  It is simply

not logical to conclude that the completion of specialized training and the existence

of a license or certificate establishes an independent contractor relationship.  If that

were true, then all teachers, nurses, and doctors would be considered independent

contractors by virtue of their licenses and certificates as opposed to employees of

their respective school districts and hospitals.
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A review of the credible evidence in this case supports the conclusion that

CES exercises control over the claimant’s work and the removal of asbestos is an

integral part of CES’s business.  Therefore, in light of the factors outlined above,

I find that an employer/employee relationship existed between the claimant and

CES at the time of the November 13, 2008, injury.  

II.  Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied. 

In the instant case, it is undisputed that the claimant fell from scaffolding on

November 13, 2008, while performing asbestos removal work.  He sought medical

attention at the emergency room at UAMS on the day of the injury.  X-rays reveal

that he had a neck injury.  He was required to wear a cervical collar from November
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14, 2008, until January 21, 2009, when he was released from treatment and

returned to work. 

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the present case, I find that the testimony of the claimant as corroborated

by the objective medical evidence does establish a compensable back injury by

medical evidence supported by objective findings.  A review of the medical records

offered in this case reflect that the claimant sustained a cervical injury as evidenced

by objective findings of muscle spasms and the radiological findings of a C6

unilateral facet fracture and subluxation of C6-C7, which was successfully resolved

after months of use of a cervical collar.

Causation

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.
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What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. In a workers’ compensation

case, a claimant must prove a causal connection between the work-related accident

and the disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19

S.W.3d 36 (2000).  The determination of whether a causal connection exists is a

question of fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62

Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).
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See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

In the instant case, there are no medical opinions offered as to causation.

The respondents suggest that the claimant was also involved in kick-boxing during

the time he worked for CES as a possible source of his injury.  However, there is

no credible evidence offered that the claimant’s neck injury was a result of his kick-

boxing.  Rather, both the testimony of the claimant and the medical records confirm

that the cause of claimant’s neck injury was the fall from the scaffolding while at

work.  The evidence further demonstrates that his need for treatment was related

to the claimant’s work-related injury.  In addition, the medical treatment provided by

the doctors at UAMS resulted in a successful recovery for the claimant.  Based on

the clear weight of the medical evidence in this case from claimant’s treating

physicians, I find that the medical treatment provided by UAMS was reasonable and

necessary and related to the compensable injury.  

Temporary Total Disability
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The claimant is entitled to temporary total benefits if he can satisfy a two-

prong test:  (1) claimant must be within his healing period; and (2) completely

incapacitated from earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  In the instant case, the claimant was required to wear

an Aspen cervical collar with lifting restrictions from November 14, 2008, until

January 21, 2009, when he was discharged from treatment by UAMS.  The

evidence revealed that the claimant began cutting grass and eventually returned

to another job.  Therefore, I find that the claimant is entitled to  temporary total

disability benefits for the time period from November 14, 2008, until January 21,

2009.

Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents

have fully controverted compensability of the claimant’s neck injury on November

13, 2008, medical treatment, and temporary total disability benefits from November

14, 2008, until January 21, 2009.   I find that the claimant’s attorney is entitled to

a twenty-five percent (25%) statutory attorney’s fee on the indemnity benefits

awarded to the claimant as a result of the findings herein, one-half of the fee to be

paid by the claimant and one-half of the fee to be paid by the respondents in
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accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death & Permanent

Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on November 13, 2008.

3. The claimant’s average weekly wage was $504.00, resulting in an

applicable temporary total disability rate of $337.00, if awarded, and

a permanent partial disability rate of $252.00.

4. Claimant has proven by a preponderance of the evidence that he

suffered a compensable neck injury on November 12, 2008.

5. Respondents have controverted this claim in its entirety.

6. Claimant has proven by a preponderance of the evidence that he is

entitled to medical treatment and temporary total disability benefits

from November 14, 2008, until January 21, 2009.

7. Claimant has proven by a preponderance of the evidence that the

medical treatment provided to him by UAMS was reasonable,

necessary, and related to his compensable neck injury.

8. The claimant reserved all other issues, including permanency, wage

loss, and vocational rehabilitation.

9. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by
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the respondents and one-half to be withheld from the claimant’s award

of benefits.

AWARD

Respondents are hereby directed and ordered to pay benefits and attorney’s

fees in accordance with the findings of fact and conclusions of law set forth herein.

All accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


