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Respondent represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On May 11, 2009, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Jennifer Karen Vangilder - the claimant, and Michelle Braden coupled

with medical reports and other documents comprise the record in this claim.
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DISCUSSION

Jennifer Karen Vangilder, the claimant, with a date of birth of March 28, 1964, is a high 

school graduate.  Claimant commenced her employment with respondent on May 6, 2007. 

Claimant worked on a cutter box pack line.  Claimant described her job as a utility packer of

plastics.  In describing the specifics of her job, the claimant testified:

Well it’s an assembly line, and we package plastics for 
restaurant companies.  So there’s different positions on the line that
you have to do.  There’s the two (2) positions where you actually 
physically take rolls off pallets and drop them in boxes.  There’s a 
position where you put blades that cut the plastic in boxes.  And there’s 
a position where you actually take the box - completed boxes, after 
they’ve been wrapped, stack them on pallets to be sent to receiving to
be distributed.  That day, when I was injured, I was actually packing
rolls.

The rolls that we were packing - they’re called one eighty-three
(183) - and they were approximately - they run an average of fourteen
(14) to sixteen (16) pounds apiece.  (T. 8-9).

Claimant continued, regarding her handling of the rolls of plastics on the date of her injury,

February 2, 2009:

Okay.  You actually stand when you’re on the line, and there’s
a pallet - the position that I was in, the pallet was to my right side, and
it’s on a conveyor, and it holds that eighteen (18) inch roll.  And we 
have to take two (2) rolls at a time from the pallet, put them on a rack
in front of us, turn to the other side and grab core plugs, stick them in 
the end of the rolls, and then drop them in the box as the box comes
down the conveyor. (T. 9).

Claimant testified that the job task entailed stretching and reaching:

You’re reaching over to the side and getting rolls off, and you’re
bringing them around; you’re putting them out in front of you; then you
reach to this side, you grab core plugs, you put them in the end; and then
you lean forward, drop them n a box (indicating). (T. 9).
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Claimant’s testimony also reflects that during the process she had to reach up:

Yes, sir, to get the rolls off of the double-stacked pallet, you
have to reach up and, that day, the pallet had broken, and it was on
two (2) pallets, which made it about that much taller (indicating). 

Yes, sir.  You have to take two (2) rolls down at a time to keep
up with the line of production or - the boxes are coming down at an 
average of between eight hundred and fifty (850) and nine hundred
(900) boxes per hour, so you have to grab two (2) at a time, or you can’t
keep up. (T. 9-10).

As a consequence of the above, claimant testified that she was lifting thirty-two (32) pounds at a

time.  The testimony of the claimant reflects that at the time Ms. Michelle Braden was her line

operator and immediate supervisor.  Claimant acknowledged that Ms. Braden was not called a

supervisor.  Claimant added that when she got hurt she reported it to Ms. Braden.

The testimony of the claimant reflects that on the day of her injury, February 2, 2009, her

shift started at 2:00 p.m.  Claimant asserts that she did not have any physical problems prior to

commencing her shift, and that she felt “real good”.   Claimant testified that she sustained her

injury at roughly 7:00 p.m. on February 2, 2009, after having performed her assigned job duties

for approximately four (4) to five (5) hours.  In describing the mechanics of her February 2, 2009,

injury, claimant testified:

Well, it was - like I said, when I went up to the supervisor
to fill out the paperwork, I think he said it was around seven (7:00)
p.m., so it would have been, maybe, five (5) minutes before that - 
I was on the line, dropping the rolls as I described.  I had reached, in
trying to get the rolls, and laid them down in front of me, and I felt 
pain in my neck.  When I went to try to reach to grab the core plug, 
my head would not turn.  I had stiffness, pain down my left arm, 
numbness in my thumb and pinky, pain across the top of both shoulders,
up the back of my neck.  So, I immediately - Michelle was over at the 
box machine, which was only, maybe, four (4) feet away from where
I was.  I immediately went to her and told her that something was 
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wrong, that I was hurt, and I needed to see the supervisor. (T. 12).

Claimant’s testimony reflects that her first indications of an injury was the burning sensation and

the inability to turn her head.  Claimant testified that she ceased working with the onset of her

injury and reported same:

I went to Michelle and told her something was wrong.  She
looked at me, and she said that - she could see that I had done something
because she could see a bulge in my - the side of my neck and shoulder
- and she said you need to go to the supervisor.  So, she sent me to the 
supervisor, Ivan Tritch, the supervisor that evening, and he escorted me
out to the office and proceeded to fill out the paperwork for the injury.
Then he - I asked to go to the hospital - my husband and I both wanted 
me to go to the hospital, so I asked to go.  He sent me down to the break
room and told me to relax there; he was going to call our human resource
department to find out what should be done.  And he came back down to
the break room and told me that one of them had called the hospital and
said there was a long wait in the ER; that they really wouldn’t be able to
do anything for me probably, so they would prefer that I did not go to the
hospital, that I would wait, and they would make me an appointment with
their doctor the next morning.  So I sat in the break room from seven (7:00)
until ten o’clock (10:00), until my shift was over.  Mr. Tritch gave me 
Ibuprofen out of the machine because I was hurting.  And, at ten o’clock
(10:00), I clocked out and went home.  And then, the next day, my HR
representative from Marmaduke plant where I work called me and had 
made me an appointment with Dr. Lack. (T. 12-13).

Dr. Lack is located in Jonesboro.  Claimant testified that after she hurt herself she never returned

to work.  Claimant acknowledged returning to the employment of respondent, however, explained

regarding the actual discharge of employment duties:

No.  The - I went back after Dr. Lack saw me, but he had me on 
light duty for one (1) week, with no movement of my left arm, no pushing,
pulling, bending - so, basically, I walked around a week and didn’t do 
anything. (T. 14).

Following the week of light duty wherein the claimant did not perform any employment duties she

was seen in followup:
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And then I went back and saw Dr. Lack one (1) week later.  He
ordered an MRI.  I went back to work the next day, and my human 
resources representative, Miranda Bradley, told me that my comp case
was denied and the I would have to go home, take my FMLA, my week’s
vacation, and use my insurance and see my own doctor, because workman’s
comp denied my claim. (T. 14).

Claimant was informed that respondent would pay the medical bills incurred under the care of Dr.

Lack.  

The claimant received a letter from Denise Glenn with TPA of respondent-employer. 

Regarding any conversation she had with Ms. Glenn, claimant’s testimony reflects:

She talked to me once before I went back and saw Dr. Lack a 
second time, because Ms. Bradley, my human resources representative
- I asked her, you know - was asking questions - so she gave this lady’s
number, and told me I could call her.  And then, after they dropped the 
claim, she told me I could call her and find out why, because she didn’t
really know why.  And I tried to call her three (3) times, and I never got
a response. (T. 15).

Claimant testified that she was in need of further medical treatment at the time respondent

denied the compensability of her claim.  As a consequence of the afore, the claimant obtained

medical treatment under care of her family physician, Dr. Hendrix, using her health insurance,

which obtained through her employment.   The testimony of the claimant reflects that Dr. Hendrix

immediately ordered an MRI, and, after obtaining the results, referred her to Dr. Abraham, a

Jonesboro neurosurgeon.  Claimant elaborated regarding her medical treatment under the care of

Dr. Hendrix:

Dr. Hendrix ordered the MRI; he put me on a muscle relaxer;
he put me on pain medication; he put me through a three (3) week steroid
treatment to try to get the swelling down in my neck and shoulder, because
I could not get an appointment to see the neurosurgeon until the 30th of April
- it took a long time - so he was trying to make me comfortable because he 
said until I saw the neurosurgeon, that’s all he could do for me. (T. 16).
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The claimant was also directed to remain off work during the period of her treatment under the

care of Dr. Hendrix and under the care of Dr. Abraham.  

Once under the care of Dr. Abraham, the testimony of the claimant reflects:

He looked at the MRI and he said that he could see definite
problems there, but that the MRI was not as clear as he would like, so
he ordered me to have a myelogam.  And so I went and got a dye-injected
myelogram, and, when he got the results back from that, he told me .   (T. 16).

The testimony of the claimant reflects that she was treated surgically May 16, 2009, by Dr.

Abraham for two (2) ruptured disc in her neck.  Claimant maintains that she has been released

from work, in connection with her injury, through August 2009.   Claimant’s testimony reflects,

regarding the status of her neck:

It’s doing much better.  I still have to be slow and careful.   I’m
on a bone fusion machine that I still have to take, and muscle and nerve
damage they told me takes time, so I just have to, you know, be easy and,
hopefully, they can release me to go back to work, and then I’ll be - be
better - but, it’s much, much better than before the surgery. (T. 18).

Claimant opines that the surgery “absolutely” did her a lot of good.  Claimant noted that prior to

her surgery, following the February 2, 2009, injury she was experiencing intense pain.

Claimant acknowledged that while in Florida in January 2005, she had an injury that

involved her neck, for which she received medical treatment:

I was given muscle relaxers, anti-inflammatories, pain medication,
and three (3) treatments of physical therapy for a - what he called a muscle
strain - cervical muscle strain. (T. 20).

Dr. Williams Hollowell of Spring Hill, Florida provided the claimant’s medical treatment in 

connection with the January 2005, injury.  Claimant testified that she remained under Dr.

Hollowell’s treatment from January 2005 through early May 2005, at which time she was released
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to return to work.  The testimony of the claimant reflects that she was given an impairment rating

of 0% when released by Dr. Hollowell to return to work.  Claimant testified that it was her

understanding that Dr. Hollowell diagnosed her complaint as being a cervical strain/sprain.  Upon

her release to return to work, claimant testified regarding any restrictions in place:

Just the first two (2) weeks, he gave me light duty for the lifting,
because of the muscle strain still.

In my shoulder, not my neck, just my shoulder.  And then that 
was - and then my physical therapy, and, which they gave me exercises
to do at home, and then that was all. (T. 20).

Claimant asserts that the only time she missed from work was the time that Dr. Hollowell had her

off, and that once he released her she returned to work and did not miss any work thereafter. 

Clamant testified that she continue to work in Florida following her release by Dr. Hollowell until

January 2007, before moving back to Arkansas in February 2007. 

Claimant maintains that she had not further problems with her neck following the 2005,

injury nor did she miss any time from work following her release by Dr. Hollowell.  Claimant

commenced her employment with respondent in May 2007, and worked for same for almost two

(2) years before the February 2, 2009, injury.  Further, the testimony of the claimant reflects that

she did not miss one (1) day of work from respondent because of her neck before February 2009. 

Claimant asserts that she did not have any pain in her neck during her employment with

respondent prior to February 2, 2009, and that her neck never caused her any problems.  Claimant

testified that during her employment with respondent prior to February 2, 2009, she did not have

any restrictions in the range of motion in her neck.

During cross-examination, claimant described the symptoms that she experienced as a
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result of the February 2, 2009, injury:

I had a burning sensation, and across my shoulder blades, up the
back of my neck, I had stiffness; lack of movement in my head; and I had
pain radiating down my left arm, with numbness n my thumb and my pinky
finger.

Yes, sir.  The top of the right shoulder - across the top of the actual
shoulder - there was pain, but it was more radiating down the left.  (T. 23).

Claimant denies that the 2009 symptoms were “exactly” the same as those experienced in the

2005 Florida injury.  Claimant concedes that a 2005 report noted that she woke in pain in the area

of the shoulder on the left side with some numbness in the left thumb.  Claimant asserts that the

afore was for her shoulder, and added:

Well, I had more of the - more symptoms, but part of the same 
symptoms for the shoulder. (T. 24).

Claimant testified that the 2005 injury involved both her neck and shoulder.  The

testimony of the claimant reflects that an MRI was performed.  The 2005 MRI disclosed the

presence of bulging discs at the level in the claimant’s cervical spine, C5-6 and C6-7, where

surgery was subsequently performed in May 2009.  Claimant asserts that she was told that the

2005, complaint represent a cervical strain.

The testimony of the claimant reflects that when Dr. Hollowell released her to return to

work in April 2005, she informed him that she still had pain and discomfort in her arm.  Claimant

maintains that as a result of the afore, Dr. Hollowell referred her to physical therapy and then light

duty.  The claimant was employed at McDonalds at the time the 2005, injury, and returned to the

employment of same upon her release by Dr. Hollowell with the restriction of no lifting involving

the left shoulder.  Regarding the point in time that she felt she could incorporate lifting with her
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left shoulder in her employment activities, claimant testified:

When I finished with the physical therapy, and the physical therapy 
doctor gave me the exercises to do at home, and they told me that when I 
got my range of motion and movement back and that my shoulder felt better,
that I could gradually start doing things again and build my shoulder back
up. (T. 25-26).

The claimant maintains that by July 2005, she was back at full duty work.  The testimony of the 

claimant reflects that the 2005, injury was a workers’ compensation claim, explaining:

Well, I had been working till early in the morning and drove home
and went to bed, and like, a couple of hours after I got home, I woke up and
had the pain, but I had moved - actually moved furniture at work that 
evening. (T. 26).

The claim was accepted as compensable and ultimately settled in March 2007.  Claimant asserts

that the only treatment she received between the time she last saw Dr. Hollowell in April 2005,

and the March 2007 settlement was physical therapy.

The testimony of the claimant reflects that the first job she got once she move to Arkansas

in 2007 was with respondent.  Claimant testified that she did not tell personnel of respondent

about any restriction using her left hand and shoulder “because I hadn’t had the restriction for

quite some time”. (T. 27).  Claimant testified that at the time of her employment by respondent

she did not disclose the prior shoulder injury or neck problem because nobody asked and she felt

she could perform the factory job with respondent.

Regarding her activity at the time of the February 2, 2009, injury, the testimony of the

claimant reflects she was packing the rolls.  The job that the claimant was performing on February

2, 2009, was her regular job which had performed on numerous occasion previously.  With

respect to any differences in the performance of her job on February 2, 2009, the claimant
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testified:

Other than the fact that the pallet was double packed, and we 
had been on eight-three’s (83's) all that day, really there was no difference.
I mean, we’ve had several days where we run the same roll all day.  The 
pallet was double packed, and, other than that, it doesn’t usually happen
very often.  But, other than that, that’s pretty much what you do every 
day. (T. 28).

Claimant explained that the material she was packing was rolled plastic, similar to Saran Wrap,  

but large rolls that are used for restaurants.  Claimant testified regarding the onset of her 

symptoms on February 2, 2009:

Yes, while I was packing the roll from the skid, and when I went
to turn the other way to get the core plug to go in the end, my neck was 
stiff, and I experienced the pain and sensation. (T. 29).

In terms of what caused the injury, claimant offered:

I’m assuming the turning and lifting the rolls over my head. 

Well, I was reaching all the way over to my left, above my head,
taking down two (2) of the rolls.  When I went to put them down in front
of me on the thing, then I started experiencing the pain and the numbness
and the burning sensation, and when I turned to go - to try to get the core
plug, my neck wouldn’t move, and I had the pain, and so I stopped, and
reported it, and I didn’t try to do anything else.  And that would have to be
the only thing that I would know. (T. 29-30).

Claimant maintains that she did not consider the February 2, 2009, complaints had 

anything to do with her previous injury, explaining:

No, sir, because I had - was told that I was healed, I had no more
restrictions, and that I was zero (0) impaired, and I would be able to do
everything that I did before. (T. 30-31).

Regarding the history disclosed to Dr. Lack, claimant testified:

No.  I told him - actually, what I told Dr. Lack was, is that the



11

- one (1) of the MRI reports that I had before has said a bulge, but that 
the neurosurgeon told me that it was a cervical strain or sprain.

Yes, because I wanted him to know, you know, about that from
before, just because it was part of my medical records. (T. 31).

The testimony in the record reflects that the claimant’s group insurance paid for the cost

of her May 2009, cervical disc surgery.  The claimant testified that she has been receiving short-

term disability benefits through respondent from Lincoln Financial, $434.00 bi-weekly.  Regarding

the short-term disability benefits, claimant testified:

Yes.  When I got hired at Anchor, they ask you if you want to 
pick up short and long-term disability.

I think we have to pay a portion of it ourselves.

*       *       *

Yeah - I paid so much out of my pay check for all of our insurance,
but they kind of add everything together - you know, your medical, your
dental, so I’m not sure exactly if they pay a portion of that or if that was
something that I just picked up on my own. (T. 32).

Claimant testified regarding her pending release to return to work in August 2009:

The date that I have, thus far, to be off work is, I believe, the 5th 
or the 10th of August.  The disability people have me continued through
the 5th, but the doctor has me off until the 10th, so I’m not sure why there’s
a gap there. (T. 33).

Regarding the prospects of returning to work for respondent once she is released, claimant’s 

testimony reflects:

Well, I’ve talked to my human resources representative, and she
told me that, when I was released, that I could go back and to the job.
She said that they would hire me back.  They have currently I’ve been
fired. (T. 33-34).

Claimant testified about her ability to perform her job at respondent:
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Right now, no.  You know, when I’m released, if the doctor tells
me that I’m healed enough and that it’s not going to, you know, make me
have continued health problems, then, yes, I would like to go back to 
work. (T. 34).

Claimant asserts that the May 2009, surgery has helped her and that she continues to improve:

I don’t think I am yet, no.  But it’s improved quite considerably.
I still have some muscle and nerve damage that they tell me is just going 
to take time to heal. (T. 34).

On further examination, the claimant testified regarding her conversation with personnel in

the human resources department of respondent regarding her employment status upon her

released from medical treatment to return to work:

Yes, sir.  She told me that I would have to fill out another 
application, re-take the test, but they would waive the six (6) month
waiting period that they normally have people to do to hire back, and
that they would be willing to hire me back, if my position was still
available. (T. 37).

Regarding the termination of her employment by respondent claimant testified:

When my FMLA ran out, and the doctor couldn’t release me 
to go back to work, they terminated me.  And that was, I believe, the 
15th of June. (T. 37).

Claimant also elaborated about her pending release to return to work:

Yes, Dr. Abraham’s office - actually, it - they didn’t give me an 
actual date, they said four (4) weeks.  So, going by the calendar, it would
have been the 10th. (T. 38).

Claimant’s testimony reflects that she was referred back to Dr. Hendrix by Dr. Abraham:

And so, I have to see Dr. Hendrix next week, and then we’ll be 
able to go more from there. (T. 38)   

Michelle Bearden testified that she is employed at respondent and was a co-worker of the

claimant.  Ms. Bearden’s testimony reflects that she and the claimant started working for
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respondent on the same day and that they worked together until the claimant’s injury.  Ms.

Braden’s testimony reflects that from a supervisory standpoint, she was the immediate person that

employees would go to before being referred to supervisor.

Ms. Braden testified regarding the conversation she had with the claimant on February 2,

2009:

Yes.  That day, we had just finished up our lunch breaks;
Ms. Vangilder was at the position we call the first drop, which would
mean she was closest to our box maker.  I was there at the box maker; 
she was at the first drop position, which is four (4) to five (5) feet away
from me.  I had my back to her at that point.  I was looking inside the
machine - we were having a machine malfunction.  She was dropping 
the rolls from the skids into the boxes.  She came up behind me; when I
turned around to face her, she had one (1) arm held up with her hand 
against it, and was looking straight ahead at me and told me that she was
having pain in her neck, her shoulder, her arm, that she needed to see the
supervisor.

At that point, I can just - I can assume what happened to her, 
because I know what position she was in.  I had been there with her 
just prior to her coming down to talk to me.  (T. 39-40).

The testimony of Ms. Braden reflects regarding her observation of the claimant at the time of the 

conversation:

Well, when she was looking straight ahead at me, she gestured 
toward her neck that she was hurting.  When I looked at her neck, she did 
have a visible bulge to her neck.  Like I said, she was holding her arm up
against her body.  I mean, she was very stiff, she couldn’t turn her head.
At that point, I referred hr to the supervisor. (T. 40).

Ms. Braden testified that the claimant was complaining of pain in her neck and in her arm. 

Further, the testimony of Ms. Braden reflects that the area of the claimant’s neck “looked slightly

discolored, pink, in the area on the side of her neck”. (T. 40).

Ms. Braden testified that she saw the claimant later after the referral to the supervisor. 
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Regarding the afore, Ms. Braden testified:

I did.  I went up to the break room for our last break.  She was 
there in the break room, and I talked to her then. (T. 41).

The testimony of Ms. Braden reflects that she had worked with the claimant in the capacity of hte

operator on the line since November 2008.  Ms. Braden denied that she had ever heard the

claimant make complaints about having neck problems or that she was having trouble performing

her job because of any kind of physical problems.  Ms. Braden maintains that the first time the

claimant ever complained about neck pain was on February 2, 2009.  Ms. Braden testified

regarding the claimant as a co-worker:

I would describe her as a very good worker.  She was there 
every day, she did her job, did her job well - as well as anybody did. (T. 42).

The medical in the record reflects that on January 21, 2005, the claimant was seen by Dr.

Weems Hollowell, a Spring Hill, Florida neurosurgeon, pursuant to a referral of Dr. Alan

Sickelman, for a neurosurgical consultation with a chief complaint of neck and left shoulder blade

pain.  The January 21, 2005, report reflects the results of a January 20, 2005, cervical MRI, which

disclosed age-related spondylosis at C5-C6 and C6-C7, but no lateralization and none toward the

C5-C6 area on the left. (JX #1,p. 8a-b).  The claimant as again seen by Dr. Hollowell in January

27, 2005.  The office note relative to the afore visit reflects, in pertinent part:

As previously seen, she had a repeat MRI of the cervical spine on a good
closed machine dated January 20, 2005.   The actual images are reviewed.
On careful scrutiny, there is this suggestion of a left C5-6 root compromise
but this is not clear-cut.  (JX. #1,p. 8c).

The claimant was again seen by Dr. Hollowell on February 11, 2005.  The office note 

relative to the afore visit reflects, in pertinent part:
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Previously seen February 3, 2005.  She has problem with left parascapular
pain and lesser pain in the left upper extremity and numbness in the left
thumb.  Onset of her problem on January 18, 2005.

Since previously seen, she is some better.  For no particular reason, it 
just appears this thing is running its course.  There are features of her
problem that suggest a left C6 radiculopathy but we cannot define any
deficit on neurological exam.  There is no weakness.  No reflex changes
but she does have this persistent low-grade numbness in the left thumb.
Her MRI is nonconclusive.  There is probability or at least possibility
of a small disk fragment    C5-C6 but it is questionable. (JX. #1,p. 8e).

The office note regarding a March 11, 2005, visit of the claimant to Dr. Hollowell reflects, in 

pertinent part:

Previously seen February 24, 2005.  She has a job-related problem 
involving her neck and left shoulder area.  Onset was 18 January 2005.

*       *        *

IMPRESSION:
The impression is resolving left upper extremity shoulder symptoms.  
I have no explanation for the recent increase in the posterior cervical
symptoms.

PLAN:
The plan is to continue with mild analgesics and restriction of activities
and see her back in one month.  Hopefully at that time, we will make a 
determination regarding return to working, etc.

DIAGNOSIS:
Cervical sprain/strain. (JX. #1,p. 8g).

The medical in the record reflects that the claimant was again seen by Dr. Hollowell on April 8, 

2005.  The office note regarding the afore visit reflects, in pertinent part:

Since previously seen, her symptoms are less but still present.

*       *       *

On exam, the neck range of motion is normal with no muscle 
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spasm.  Extremes of neck motion do not provoke symptoms in
upper extremities.

*       *       *

MEDICAL DECISION MAKING:
As noted, the onset of her problems was 18 January 2005, roughly
3 months.  I believe the most reasonable diagnosis and working diagnosis
in this case is cervical sprain/strain, and, in my opinion, there has been
adequate time for resolution of her symptoms.  In my opinion, she is not
a neurosurgical candidate.  She does not need surgery.  This has been 
discussed previously.

She does not feel that she is able to return to work, although her 
symptoms are lessening.  

It is recommended that she be dismissed from neurosurgical care and 
that as far as follow up with other physician, pain management or 
neurology is a consideration.

So, from a neurosurgical standpoint, we do not feel it necessary to see 
her in followup. 

DIAGNOSIS:
Cervical sprain/strain.  (JX. #1,p. 8h-i).

In a April 14, 2005, responsive correspondence to the workers’ compensation carrier, Dr.

Hollowell recommended that the claimant be treated by a family doctor; that she work modified

duty which included no lifting involving the left shoulder; and that she reached maximum medical

improvement as of May 1, 2005, with a 0% permanent impairment rating. (JX. #1,p.8j).

There is no documentation evidencing receipt of medical treatment by the claimant

subsequent to her last contact with Dr. Hollowell on April 8, 2005, until February 3, 2009, when

she was seen by Dr. Michael Lack in connection with the present claim.  The history contained in

the February 3, 2009, records of Lack is corroborative of the testimony of the clamant and Ms.

Braden rendered during the hearing in this claim.  Following his examination of the claimant
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during the February 3, 2009, visit, Dr. Lack assessed her problem as acute cervical strain, for

which Flexeril and Darvocet-N were prescribed.  Further, the report reflects physical restrictions

placed on the claimant, to include no manual labor, no stooping, crawling or bending, and not

lifting/pushing or pulling greater then five (5) pounds.  X.-rays of the cervical spine were obtained

during the claimant’s February 3, 2009, visit to Dr. Lack, and a February 10, 2009, schedule

follow-up visit was provided. (JX #1,p.1b-1e). The radiologist report disclosed “mild

straightening of the cervical spine”along with mild degenerative disc disease at C5-C6 and C6-

C7). (JX #1, p.1f).

The claimant was seen in follow-up by Dr. Lack on February 10, 2009.  The chart notes

relative to the February 10, 2009, visit, reflects, in pertinent part:

Explanation of injury in patient’s own words:
Pt states the pain is getting worse.  I can not tell if the pain is coming
from my neck or if my L shoulder is hurting because of my neck.  I 
have been taking 800mg ibuprofen every 4 hours and that helps.  I have
also been using heat and that also helps with the pain tolerable.  My L
hand has been swelling.  In the morning the swelling is gone but as the
day goes on, the swelling increases by the time I get off of work.  I have
some occasional numbness and tingling in my L hand and twitching 
muscles up and down my L arm. 

*       *       *

ASSESSMENT/PLANS:
DOCTOR’S REPORT: Pt continues to complin of pain.  She has
numbness in the left thumb.  Her shoulder hurts all the time.  She has
intermittent swelling.

Pt with flat affect and limited rom of the heat (d).

Pt CT showed degenerative changes at C5-C6 and C6-C7.  No acute
abnormality.  There was some straightening of the spine.
Pt still refuses to move the arm.  She states “it feels like a 10 pound 
bowling ball on her shoulder”.
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*       *       *

Treatment: MRI of the cervical spine

*       *       *

Return to work on: 02/10/2009

RESTRICTIONS
No heavy manual labor, No stooping crawling or bending, Not to 
lift/push or pull >5lbs (JX #1, p.1i).

The claimant was to be seen in a follow up visit by Dr. Lack after the MRI.

In a February 11, 2009, correspondence, Denise Glenn a claims adjuster with the third

party administrator of the respondent’s workers’ compensation program, informed the claimant

that “after a thorough investigation” it was determined that the claimant did not have a specific

injury, and, as such, the claim was denied as work related.  The February 11, 2009,

correspondence acknowledged that any medical treatment received by the claimant prior to the

date of the letter would be paid by respondent. (CX #1).

On February 13, 2009, the claimant sought treatment of her February 2, 2009, neck

complaints under the care of her family physician, Dr. Barry D. Hendrix.  In describing the

“relevant medical facts” requiring the claimant’s medical treatment the Certification of Health

Care Provider, completed in conjunction with and pursuant to the FMLA, Dr. Hendrix relayed:

The patent twisted her neck at work and how has pain in her neck and 
L arm.  She also has numbness that radiates to her left thumb. (JX #1,p. 3a).

In identifying objective findings regarding the claimant, Dr. Hendrix cited the cervical spine

straightening and loss of dis space at C5/C6.  Dr. Hendrix also imposed restrictions and

limitations of no lifting , pushing, pulling over 10 pounds. 
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On February 18, 2009, the claimant underwent an MRI of the cervical spine at Arkansas

Methodist Medical Center pursuant to the directions of Dr. Hendrix.  The February 18, 2009,

radiologist report reflects, in pertinent part:

At the C5/C6 level, disc narrowing is present.  Osteophyte formation
anteriorly and posteriorly from the end plates is identified and a lateralized
disc herniation on the left is present, compromising the neural foramen at
this level.  This is in combination with the posterior element hypertrophy
and osteophyte formation.  There is mild effacement of the thecal sac, but 
no spinal stenosis at the C5/C6 level.  Reactive end plate change is present
at this level.

At the C6/C7 level, a central disc herniation is present.  There is effacement
of the thecal sac, which is contributed to by the osteophyte formation from
the posterior elements and the end plates of the respective vertebral bodies.
This contributes to acquired spinal stenosis with the effective AP diameter 
of the spinal canal of 7 mm. (JX. #1,p. 4).

On April 30, 2009, the claimant was seen by Dr. Robert E. Abraham, a Jonesboro

neurosurgeon, relative to her neck and left shoulder complaints pursuant to a referral by Dr.

Hendrix.  After obtaining a history of the claimant’s injury, reviewing prior diagnostic studies and

performing a physical examination, Dr. Abraham assessed the claimant’s complaint as left cervical

radiculopathy.  April 30, 2009, report reflects that the claimant was directed to continue her

limited activity, and to undergo a total myelogram on May 4, 2009. (JX #1, p. 5-5d). 

 The claimant returned to Dr. Abraham on May 4, 2009, at with time the lumbar

myelogram and the cervical myelogram were performed.  The cervical myelogram disclosed,

“large C5/6 L HNP with root and cord impingement, large central HNP at 6/7". (JX. #1, p. 6). 

Following the diagnostic studies, Dr. Abraham scheduled the claimant for surgery on May 13,

2009, and noted that she would be off work for 4-6 weeks until her June 15, 2009, evaluation.

(JX. #1, p.6a).  
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On May 13, 2009, the claimant was admitted to NEA Baptist Memorial Hospital in

Jonesboro, under the care of Dr. Abraham and underwent a anterior cervical diskectomy with

fusion C5-6 and C6-7 with allograft bone and plates. (JX. #1, p. 7g-7i).  The medical in the record

reflects that the claimant was seen in followup by Dr. Abraham on June 15, 2009.  The office note

relative to the June 15, 2009, visit reflects, in pertinent part:

HPI
Ms. Vangilder is here in followup after an ACDF and is doing pretty good.
She still has some L shoulder pain when waking up in the mornings.

*       *       *

Plan
1. Patient counseled
2. Continue meds
3. Gradually increase activity
4. RTC in 4 months.
5. Hold on work for 4 more weeks
6. Send letter to Dr. Hendrix (JX. #1, p. 6b-6c).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 2, 2009, the employment relationship existed between the parties

when the claimant earned wages sufficient to entitle her to weekly compensation benefits of

$289.00/$217.00, for temporary total/permanent partial disability.

3. On February 2, 2009, the claimant sustained an injury to her neck as a result of a

specific incident while within the course and scope of her employment, which caused internal
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harm to the body requiring medial services, with medical evidence supported by objective findings

establishing the injury, and which is identifiable by time and place of occurrence.

4. The claimant was temporarily totally disabled for the period beginning February 

11, 2009, and continuing through the end of her healing period, a date to be determined.    

5. Medical treatment rendered to the claimant under the care of Dr. Barry Hendrix as

well as referrals therefrom, to include Dr. Robert E. Abraham, was reasonably necessary in

connection with the treatment of the claimant’s February 2, 2009, compensable injury.

6. The respondent shall pay all reasonable hospital, and medical expenses arising out

of the claimant’s compensable injury of February 2, 2009.

7. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that she sustained a specific incident injury on February 2, 2009,

within the course and scope of her employment which required medical treatment and rendered

her totally disabled while within her healing period.  The claimant seeks corresponding temporary

total disability and medical benefits as well as controverted attorney fees.  Respondent deny that

the claimant suffered an accidental injury arising out of her employment, and maintains that she

has a recurrence of a previous condition.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.  In order to prove entitlement to

workers’ compensation benefits the claimant must establish that the injury arose out of and in the

course of the employment; that the injury caused internal or external harm to the body that
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required medical services; that there is medical evidence supported by objective findings

establishing the injury; and that the injury was caused by a specific incident and identifiable by

time and place of occurrence.  Ark. Code Ann §11-9-102 (4) (Supp. 2007).  The claimant bears

the burden of proving a compensable injury by a preponderance of he credible evidence.  Ark.

Code Ann. §11-9-102 (4)(E)(i) (Supp. 2007).  Should the claimant fail to prove any one of the

afore requirements by a preponderance of the evidence, compensation must be denied.  Mikel v.

Engineered Specialty Plastic, 56 Ark App. 126, 938 S.W.2d 876 (1997).  

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102 (4)(D) (Supp. 2007).  Crawford v. Single Source

Transportation, 87 Ark. App. 216, 189 S.W.3d 507 (2004). Objective findings are those findings

which cannot come under the voluntary control of the patient, and are only necessary to establish

the existence and extent of an injury.  Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).

Compensability

While the evidence in the record reflects that the claimant suffered a prior injury to her

neck in February 2005, the same was diagnosed as a cervical sprain/strain, for which she

underwent diagnostic studied, a conservative treatment regime, and was released to return to

work with a 0% permanent impairment.  Further, the credible evidence discloses that the claimant

returned to full duty in July 2005.  There is no evidence in the record to reflect that the claimant

sought or obtained medical treatment relative to her neck subsequent to May 2005, until the

February 2, 2009, incident which serves as the basis for the present claim.

The claimant was employed by respondent in May 2007, and successfully discharged her
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assigned job duties until February 2, 2009.  Claimant presents credible evidence of her

employment activities at the time of the onset of her neck injury on February 2, 2009.  Further the

evidence discloses that claimant timely reported her injury to appropriate supervisory personnel of

respondent.  The presence of objective findings of an injury were witnessed by both the claimant

and her supervisor, Michelle Barden.  

At the time the claimant obtained medical treatment on February 3, 2009, pursuant to the

directions of respondent under the care of its designated provider, Dr. Michael Lack, a consistent

and credible history of the injury was provided, to include the mechanism of the injury.  Further,

diagnostic films disclosed objective findings, straightening of the cervical spine, evidencing the

claimant’s cervical spine injury.  At the time of her initial visit to Dr. Lack the claimant disclosed

the prior cervical sprain/strain injury of 2005.  Following the claimant’s scheduled February 10,

2009, followup visit to Dr. Lack, in which he ordered an MRI of the cervical spine, respondent

controverted the compensability of the claim.

The undisputed evidence in the record reflects that the claimant continued to require

medical treatment in connection with the February 2, 2009, cervical spine injury.  Once

respondent denied the compensability of the claim, the claimant was not permitted to return to

light duty work in accordance with the medical restrictions imposed by Dr. Lack.  The claimant

filed for FMLA and received medical treatment through her group health insurance provider.

The evidence discloses that the claimant, in filing for FMLA, continued to attribute her

need for medical treatment and inability to work to her February 2, 2009, injury at work. 

Subsequent diagnostic studies, MRI and myelogram, disclosed the presence of herniated discs at

C5-C6 and C6-C7, for which the claimant underwent surgical treatment on under the care of Dr.



24

Robert E. Abraham, a Jonesboro neurosurgeon on May 13, 2009, following a referral from Dr.

Barry Hendrix, the claimant’s family physician.  The claimant came under the care of Dr. Hendrix

on February 13, 2009, after respondent controverted the compensability of the claim.  The

claimant realized improvements in her symptoms following the May 13, 2009, surgery.  

The evidence in the record preponderates that the claimant sustained an injury to her

cervical spine within the course and scope of her employment with respondent on February 2,

2009, which caused internal harm to the body and required medical services, which the claimant

obtained in accordance with the directions of respondent on February 3, 2009, under the care of

Dr. Lack.  Further, there is medial evidence supported by objective findings -  the straightening of

the cervical spine as well as the results of the diagnostic studies -  establishing the injury.  The

February 2, 2009, injury was caused by a specific incident and identifiable by time and place of

occurrence.  Respondent has controverted this claim in its entirety.

Temporary Total Disability Benefits

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages. Arkansas State Highway & Transportation Department 

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); Georgia-Pacific Corp. v. Carter, 62 Ark.

App. 162, 969 S.W.2d 677 (1998).  The healing period is that period for healing of an injury

which continues until the claimant is as far restored as the permanent character of the injury will

permit.  High Capacity Products v. Moore, 61 Ark. App 1, 962 S.W.2d 831 (1998).

The evidence preponderates that the claimant has been under active medical care since

February 3, 2009, as a result of the February 2, 2009, compensable injury.  The claimant has

undergone surgery and has not been released by either her treating physician or her treating
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surgeon.  The evidence preponderated that the claimant remains within her healing period as a

result of the February 2, 2009, compensable injury and correspondingly totally incapacitated from

engaging in gainful employment since February 11, 2009.  The claimant has not reached the end

of her healing period.  Respondent has controverted this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide such medical services

as may be reasonably necessary in connection with the employee’s injury.  Cox v. Klipsch &

Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  Whether a medical procedure or device is

reasonably and necessary treatment is a question of fact to be decided by the Commission.

The evidence in the record preponderates that the claimant has been in need of medical

treatment in connection with the February 2, 2009, injury since the occurrence of same.  On

February 3, 2009, the claimant received medical treatment under the care of Dr. Michael Lack in

connection with the February 2, 2009, injury.  Dr. Lack, respondent’s designated medical

provider, did not discharge the claimant from his care and treatment, but rather had ordered a

cervical MRI during a February 10, 2009, visit of the claim, with plans to see the claimant once

the test had been accomplished.  Respondent controverted the compensability of the claimant’s

injury and declined to further provide workers compensation benefits, to include medical benefits,

subsequent to February 11, 2009.  In addition to denying the claimant access to sanctioned

medical treatment pursuant to its workers’ compensation program, the February 11, 2009,

controvertion also denied the claimant access to light duty work.

The evidence preponderates that the claimant was in need of continued medical treatment

at the time the same was denied by respondent on February 11, 2009.  The claimant did receive
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reasonable and necessary medical treatment in connection with her February 2, 2009,

compensable cervical injury, under care of her family physician, Dr. Barry Hendrix, on February

13, 2009.  The medical treatment rendered to the claimant under the care of Dr. Hendrix, as well

as referrals therefrom, was reasonably necessary in connection with the claimant’s compensable

February 2, 2009, injury.  Respondents have controverted this claim in its entirety.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly rate of $289.00, for the period commencing February 11, 2009, and

continuing through the end of her healing period, a date to be determined.  Said sums accrued

shall be paid in lump without discount.  Respondent may not claim credit for the claimant vacation

pay received during the afore period.

Respondent is further ordered and directed to pay all reasonably necessary hospital,

nursing, medical, and other apparatus expenses arising out of and in connection with the treatment

of the February 2, 2009, compensable injury of the claimant, to include medical related travel,

pursuant to Ark. Code Ann. §11-9-508 (a).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

______________________________________________________
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 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


