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STATEMENT OF THE CASE

On October 1, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 5, 2009, and a pre-hearing order was filed on

August 6, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 26, 2006, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained compensable injuries to his back and

right leg on June 27, 2006.
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4. The claimant is entitled to a weekly compensation rate of

$434 for temporary total disability and $326 for permanent partial

disability.

5. The claimant reached maximum medical improvement on May 1,

2007.

6. The respondents accepted and paid a 7 percent rating to the

body as a whole.

7. The respondents accepted and paid a 7 percent rating to the

lower leg.

By agreement of the parties the issues to litigate are limited

to the following:

1. Extent of permanent disability.

2. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that he is entitled to
permanent disability in an amount to be
determined by the Commission.  The Claimant
contends that his attorney is entitled to an
appropriate attorney’s fee.”

Respondents’ contentions are:

“Respondents contend that they have paid
appropriate benefits and leave the
determination of wage loss disability, if any,
to the Commission.”

The claimant in this matter is a seventy-year-old male who

sustained an admittedly compensable injury to his right leg and

back on June 27, 2006.  It is further admitted that the claimant

has a 7 percent impairment to the body as a whole and a 7 percent

impairment to the lower right extremity as a result of his work

related injury.  The claimant’s injury was sustained while he was
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unloading a truck and when a seven hundred to eight hundred pound

machine rolled off the dock onto the claimant.  The claimant was

taken to the emergency room and then hospitalized in San Antonio,

Texas, until July 5, 2006.  At that point, the claimant was flown

back to Fort Smith, Arkansas, where Dr. Bolyard began treating the

claimant.

The central issue before the Commission regards the extent of

the claimant’s permanent disability or wage loss.  To determine

this, we must consider the facts of this case including the

claimant’s age, education, work history, willingness to work, and

his permanent restriction limitations.  Here, the claimant is

seventy years of age and attended school to the ninth grade.  The

claimant’s work history consists of commercial truck driving.  He

has participated in the commercial truck driving industry as a

driver for almost fifty years.  The claimant also had some work

experience starting at the age of nine due to the death of his

father and the fact that his mother had six children to raise.  The

claimant first began truck driving in 1958 and continued until he

was released from Leaseway Transportation in Dallas after twenty-

four years of employment.  After taking about two years off work

the claimant again began driving a truck for the respondent.  He

was employed by the respondent for fifteen years as a truck driver.

The claimant was eventually released to do light duty work for

the respondent and did so for a period of time after his injury.

This light duty work required the claimant to sit for long periods

of time and medical records indicate that the claimant had great
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difficulty and was unable to physically withstand sitting for such

periods of time.  The claimant also credibly testified that he

attempted to return to work driving a truck after his work related

injury but was unable to do so due to the pain in his right leg and

back.  On March 15, 2007, the claimant was seen by Dr. Bolyard and

a medical record reflects the following excerpt from that visit:

“It seems like he wants to go back to driving.
He is adamant about not sitting around the
office.  He said this is what kept him from
getting better he felt in the three weeks that
we tried that while he was continuing physical
therapy.

What I told him we would try is a work
hardening program and let him be off until the
26th of March to recover from this truck
driving experiment.  We will see him back in a
month and if he is making some progress then
we can continue in the direction if not, then
he has probably reached maximum medical
benefit we need to rate him and release him
most likely.

His restrictions are written for no lifting,
sit and stand in hours as tolerated to begin
on the 26th of March.”

On April 9, 2007, the claimant was again seen by Dr. Bolyard.

The following excerpt is from a medical record from that visit:

“I am sending him for an impairment rating.  I
think he is getting close to reaching maximum
benefit and our attempts at getting him back
to drive have thus far kind of failed.  

He wants to try the driving thing one more
time.  I think that would be fine with the
Lyrica.  If he is not having side effects and
see if he can do it.

He finally said today that he does not think
that he can do it, but then at the end of the
interview asked whether he can try the driving
thing again, which I think is fine.”



5

On May 1, 2007, the claimant was again seen by Dr. Bolyard.

The following excerpt is from a medical report from that visit:

“He says he still wants to try to do some
driving.  I think this is reasonable.  I think
he has reached maximum medical benefit as far
as physical therapy interventions.  He did
receive some benefit from the Lyrica medicine,
which he is going to continue.  I will check
him back in three months.  Again, I think
there is potential for release.”

On September 6, 2007, the claimant was seen a the River Valley

Rehabilitation Center.  A progress note from that visit reflects

the following excerpt:

“He reports this morning, ‘I was scheduled to
return to work on Tuesday, September 4,
however I was not able to make it due t this
pain that I’m having and I am just not ready
to drive and return to work yet.  Before I
came into therapy this morning I did walker
over and schedule a return appointment to
return to see Dr. Bolyard and now that it
scheduled for Monday, September 10.  This
right foot and ankle as been hurting more and
I also wanted him to look at that.’”

On September 10, 2007, the claimant again saw Dr. Bolyard.

The progress note from that visit reflects the following excerpt:

“He says he has not been driving over the last
week and really when it bothers him is when he
is in town driving and having to go from the
brake to the gas pedal.  He describes some
anterior ankle discomfort with this....”

“I did not change his status at all today.  I
do not have anything new for him to offer him
other than message of the plantar aspect of
the foot with stretching.  He has been through
a full physical therapy program and has been
rated and released.”

It is clear from the medical records and the claimant’s

testimony that he has a great willingness to work.  This is also
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demonstrated through the claimant’s long employment history as a

commercial truck driver.  He made several attempts to return to his

previous occupation as a truck driver and was simply unable to do

so primarily due to his inability to sit for a long period of time

and also due to increased pain in his right lower extremity due to

the movements required with that extremity in operating a

commercial truck.  However, for purposes of wage loss I will only

consider the effects of the claimant’s compensable back injury.

The claimant has suffered a loss in his wage-earning capacity

as a result of his compensable injury.  It was the claimant’s

credible testimony that he was earning around $650 per week while

employed by the respondent.  The jobs that the claimant can now

perform limits the income potential for the claimant severely.

After viewing all the relevant matters submitted into evidence by

the parties, it seems clear that the claimant can now expect to

earn a greatly reduced wage in any employment that he would be

currently suited for.

The job pool that the claimant is now limited to is also

severely restricted by his permanent physical restrictions.  This

in combination with his decreased wage-earning potential makes the

claimant have a wage loss that would be equivalent to 50 percent

impairment to the body as a whole.  This is over and above the

claimant’s stipulated whole body impairment of 7 percent.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 5, 2009, and contained in a

pre-hearing order filed August 6, 2009, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he suffered wage loss that would be equal to 50 percent

impairment to the body as a whole.

3. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set out by the Arkansas Workers’ Compensation Act.

ORDER

The respondents are to pay the claimant wage loss in an amount

equal to 50 percent impairment rating to the body as a whole over

and above the stipulated 7 percent impairment to the body as a

whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


