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OPINION FILED AUGUST 28, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondent No. 1 represented by WALTER MURRAY, Attorney, Little
Rock, Arkansas.

Second Injury Fund represented by ROBERT RODDEY, Attorney, Little
Rock, Arkansas–not present at hearing. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 2, 2009,

in Fort Smith, Arkansas. A pre-hearing order was entered in this

case on April 8, 2009.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulation was offered by the parties and is

hereby accepted:

1. The Full Commission’s Opinion of April 24, 2006, has

become final and is res judicata of all issues raised and

resolved therein.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:
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1. The claimant’s entitlement to reasonable travel expenses

to obtain medical services.

2. The claimant’s entitlement to certain medical expenses

for her compensable injury.

In regard to these issues, the claimant contends:

“a. The claimant contends that although she
has submitted documentation to the respondents
regarding out of pocket expenses incurred by
her during the period of time that the
claimant was denied by the respondents and the
case was on appeal, the respondents have
failed and refused to reimburse her.

 b. The claimant contends that a 36 percent
penalty should be assessed against the
respondents for willfully and intentionally
refusing to pay the claimant benefits to which
they know she is entitled.”

In regard to these issues, the respondent #1 contends:
  
“Respondents contend they have paid all
reasonable and necessary expenses as a result
of the claimant’s compensable injury.”  

Second Injury Fund did not participate in the hearing.
 

 DISCUSSION

I. TRAVEL EXPENSES INCURRED TO OBTAIN MEDICAL TREATMENT

Although there is no specific provision in the Act that

expressly provides for the payment of expenses incurred in

traveling to obtain medical services, these expenses have

traditionally been considered to be included in that portion of the

Act which imposes upon the respondents the burden of “providing”

reasonably necessary medical services for a compensable injury.

From time to time, the Commission has adjusted the milage rate at

which travel expenses are to be calculated.  However, except for
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unusual circumstances (which the evidence presented does not show

to exist in this case), no reimbursement is provided for the

expense of meals.  The milage allowance is also calculated on the

city-to-city milage from the city or town of the claimant’s

residence to the city where the medical provider is located.  This

milage is also limited to travel for doctor’s visits,

hospitalizations, physical therapy visits, testing, and the

obtaining of prosthetic devices.  This allowance does not usually

extend to the obtaining of routine prescription medication.  

The claimant is also clearly entitled to all reasonably

necessary medical services related to her compensable lower back or

lumbar injury at the expense of the respondents.  The Act expressly

imposes on the respondents  the absolute duty to provide all

reasonably necessary medical services for the compensable injury.

This would clearly include the obligation to timely pay the expense

of these services. 

This case is complicated by a number of factors. The first of

these factors is that the claimant has the same treating physician,

Dr. Harold Chakales, for two separate conditions.  She has been and

possibly still continues to be seen by Dr. Chakales for neck or

cervical difficulties that have been specifically held not to be

the result of any compensable injury that involved the current

respondents.  Dr. Chakales has also been the claimant’s treating

physician for her compensable low back or lumbar injury, since its

occurrence. This leads to difficulties ascertaining which medical

expenses are for the compensable injury and which are not.
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The second factor that complicates this case, is that this

claim has been under almost constant litigation since its

inception. The present respondent initially denied the occurrence

of a compensable injury to the claimant’s low back or lumbar spine

and controverted her entitlement to any and all benefits, including

reasonably necessary medical services.  The claimant was ultimately

awarded reasonably necessary medical services for her compensable

lumbar difficulties, when the Arkansas Court of Appeals affirmed

the December 3, 2003 Opinion of the Full Commission, by mandate

dated December 7, 2004.  However, during this period extensive

medical services were being provided, some of which were being

paid, for by the claimant and possibly other sources. From the

current record, it is impossible to tell which of these expenses,

if any, were ever paid by the respondents. However, subsequent

Opinions of this Commission show that the respondents again

expressly controverted the claimant’s entitlement to various

medical services, which were provided by Dr. Chakales, after the

initial opinion, and again refused to provide or pay for such

services.  As a result of this subsequent litigation, the case

returned to the Court of Appeals, where the Full Commission’s

Opinion was affirmed by mandate dated March 27, 2007.  The case

again returned to litigation a third time based in part on the

respondents’ continued failure to pay benefits that have been

awarded, including medical services, as evidenced by the Opinion of

July 27, 2007.
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However, the greatest factor complicating this case, is the

lack of information on which previously awarded medical services

have been paid for by the respondents and which have not. The

claimant has presented her somewhat nebulous testimony and variety

of charts and printouts, some of which she has compiled and some of

which she has obtained from the medical providers and made notes

on.  These actions represent her attempt to quantitatively identify

primarily the amounts she believes that she is personally owed by

the respondents for travel expenses and out-of-pocket payment of

medical expenses.  On the other hand, the respondents have

presented absolutely no definitive evidence to indicate which

medical expenses they have paid and which medical expenses they

have not paid.  The only evidence they have presented, in this

regard, is the testimony of a prior claims manager for this case,

to the effect that she had authorized payment of any medical

expense that the claimant had presented to her with sufficient

information to justify a payment and had not paid any medical

expenses that the claimant had not presented to her with sufficient

information to justify a payment. She further testified that she

had experienced difficulties in obtaining information from Dr.

Chakales, the treating physician, necessary for her to determine

what expenses should be paid for his services.  Apparently, as a

result of this “difficulty”, she appears to have abandoned further

attempts to directly ascertain the respondents’ liability for the

payment of awarded medical services and placed the burden on the

claimant to prove which of these expenses should be paid.
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In resolving the current controversy, the burden does not rest

upon the claimant to again prove her entitlement to the benefits

she now seeks. This is not an action over disputed benefits, but an

action by the claimant to compel enforcement of benefits previously

and repeatedly awarded by this Commission.  It is res judicata that

the claimant is entitled to payment of the expense of reasonably

necessary medical services for her compensable lumbar injury that

had been provided her by and at the direction of Dr. Harold

Chakales.  This would also include prescription medication,

prosthetic devices, and  travel expenses (in the form of the

appropriate milage reimbursement).  These benefits have been

adequately identified in the prior Opinions. The respondents cannot

shirk their duty to promptly pay for these previously awarded

benefits by requiring the claimant to obtain and provide them with

all the information they may deem appropriate before  making the

necessary payments. This is not a casualty insurance case where the

claimant may be obligated to provide the insurance company three

estimates.  

A review of the various Opinions in this case show what is

either a concerted effort to avoid or delay the payment of awarded

benefits or a  lack of proper management of this claim by the

respondent-carrier. Even though the current testimony indicates

that the previous claims manager for this case has moved on to

hopefully a more suitable position, it is obvious that the previous

trend continues.  However, this does not mean that the claimant

should not cooperate and assist the respondents in their endeavor
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to obtain sufficient information to ascertain the specific amount

of the benefits previously awarded. 

 It is apparent that the claimant has little or no idea what

information is required to be able to accurately ascertain the

amount of the benefits she is owed. She has no idea what medical

expenses have been paid, if any.  The respondents either do not

know what information they need or are not interested in getting

it. Regardless, this case needs to get off of dead center.  The

benefits, which the claimant has previously been awarded, need to

be paid.  It is my opinion that the following actions must be

required of the parties, in order to accurately identify the

benefits awarded, which remain unpaid:

1. The claimant shall prepare an itemized

schedule of her travel to obtain reasonably

necessary medical services for her compensable

lumbar injury. This schedule shall contain the

date the  travel was undertaken, the medical

service provider consulted, the round trip

milage (as indicated on an Arkansas Highway

Department state map) of the distance between

the city or town of the claimant’s residence

and the city where the medical provider is

located, and the appropriate per mile rate in

effect at the time the travel was undertaken

(this latter information can be obtained by

the claimant from one of the Commission’s
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legal advisors).  The claimant shall provide a

copy of this schedule to the respondents and

to this Commission. Upon receipt, the

respondents shall immediately take action to

verify or confirm the information contained on

this schedule.  Within fifteen (15) days from

the receipt of this schedule, the respondents

shall either make the requested payment to the

claimant for the amount requested in the

schedule, or shall advise the claimant and

this Commission of any disputed amounts by

identifying the specific amount disputed and

stating the reason the amount is being

disputed.

2. In regard to the expense of the actual

medical services, which have previously been

awarded, the respondents shall provide to this

Commission and the claimant, a print out of

medical expenses paid to date.  This print out

shall reflect the medical provider, the

medical service provided, the date the service

was provided, the date the payment was made,

and the amount of the payment. The respondents

shall also immediately obtain from the medical

providers, which have been identified in

previous Opinions, a billing statement setting
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out the date of the service provided, the type

of service provided or appropriate billing

code, the name of the provider, and the amount

of the charge.  The respondents will have

fifteen (15) days to confirm the accuracy of

these charges and either make the appropriate

payments under the Commission’s fee schedule,

or identify the specific charges that are

being disputed by date, type of service, and

amount, along with the reason the charge is

being disputed.  

The claimant shall provide to the respondents a list of any

other medical providers, which have not been identified in previous

Opinions, accompanied by an itemized statement setting out the date

of service, the type of service provided, the provider of the

service, and the provider’s charge.  This would include drug or

pharmaceutical providers and prosthetic device providers. Upon

receipt of this information, the respondents will be given forty-

five (45) days to confirm the validity of these expenses, and to

determine the appropriate charge for the services provided under

the Commission’s medical fee schedule. The respondents shall then

either promptly pay for the expense of these medical service,

subject to the Commission‘s medical fee schedule, and to provide to

this Commission with a copy to the claimant, a print out

identifying the medical services being paid, the date of these

services, the provider of the services, the amount paid for the
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services under the medical fee schedule, and the date such payment

was made. The respondents shall also provide to the Commission with

a copy to the claimant, a schedule of the services which are being

specifically disputed by identifying the service, the provider of

the service, the date the service was provided, the amount of the

charge for the service, and the reason the service is being

disputed. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers Compensation Commission has

jurisdiction of this claim.

2. On January 27, 2002, the relationship of employee-employer-

carrier existed between the parties.

3.  On January 27, 2002, the claimant earned wages sufficient

to entitle her to weekly compensation benefits of $308.00 for total

disability and $231.00 for permanent partial disability.

4. On January 27, 2002, the claimant sustained a compensable

injury to her low back or lumbar spine.  Numerous previous Opinions

and Orders of the Commission, have become final in this case and

are res judicata of all issues raised and addressed therein,

primarily, the Full Commission Opinion of December 3, 2003.  

5.  The claimant has previously been awarded benefits for her

compensable low back or lumbar injury, in the form of reasonably

necessary medical services, primarily by and at the direction of

Dr. Harold Chakales. This previous Award included reasonable travel

expenses in the form of milage at the appropriate rate per mile for

the shortest round trip distance between the city or town of the
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claimant’s residence and the city of the medical provider. However,

this travel allowance dos not routinely include any reimbursement

for meals or beverages.  

6. The respondents have failed to “provide” or pay the expense

of the reasonably necessary medical expenses, that have been

previously awarded.  However, it is impossible to determine from

the current record which of these expenses have not been paid.

Therefore, a final decision on this matter is reserved pending the

receipt of the information previously requested in this Opinion.

ORDER

The parties are hereby ordered and directed to provide the

information previously outlined in this Opinion.

IT IS SO ORDERED.   

                                                           
MICHAEL L. ELLIG         

        Administrative Law Judge


