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DELSHON TYOUS, EMPLOYEE CLAIMANT

CMC STEEL FABRICATORS, INC., 

EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE CO.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 26, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,

Arkansas.

The respondents were represented by Mr. Gill A. Rogers, Attorney at Law, Little

Rock, Arkansas.

STATEMENT OF THE CASE

On June 2, 2009, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted on April 2, 2009, and

a Prehearing Order was filed that same day.  A copy of the Prehearing Order was

marked as Commission Exhibit “1", and made a part of the record herein without

objection, subject to any modifications made on the record at the full hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including November 15, 2006, at which time
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claimant suffered a compensable injury to his back and right

thigh.

3) The claimant was terminated by the respondent on

November 17, 2006.

4) The claimant received unemployment benefits in the amount

of $9,126.00.

5) The claimant’s compensation rates are $448.00 per week for

temporary total disability and $366.00 per week for

permanent partial disability and the claimant’s average

weekly wage was $647.77.

6) The January 17, 2008, ALJ Opinion found that the

respondents had failed and refused to return the claimant to

work that they had available and awarded the claimant 52

weeks of benefits in the amount of his average weekly wage.

7) The Full Commission Opinion filed November 5, 2008,

affirmed and adopted the findings of the administrative law

judge.

8) As of April 2, 2009, no benefits have been paid.

9) On January 2, 2009, the claimant requested a hearing in this

matter because no payments had been made.

10) There were some settlement discussions that occurred after

the hearing was requested on January 2, 2009, and there is

a letter dated February 4, 2009, confirming that the settlement

was being rejected.

11) The federal discount rate as of January 17, 2008, was 4.25%,

so the appropriate interest rate would be 9.25% interest on

the award.

12) On May 29, 2009, the claimant’s attorney received a check
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made payable to the claimant and said attorney in the amount

of $24,558.21 representing the correct amount to be paid to

the claimant but no attorney’s fees were withheld and

attorney’s fees had not been paid at the time of the June 2,

2009, hearing.

13) As of June 2, 2009, no interest had been paid on the initial

award.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether respondents should be held in contempt for their

failure and/or refusal to comply with the Commission’s Orders

pursuant to Arkansas Code Annotated  Section 11-9-706,

including a fine of up to $10,000.00.

2) Whether respondents should be ordered to pay penalties and

interest pursuant to Arkansas Code Annotated  Section 11-9-

802(c) or (e).

3) Whether respondents should be ordered to pay additional

attorney’s fees on top of the fees previously awarded based

upon their failure and refusal to comply with the

Commission’s Orders.

At the full hearing, the claimant contended the following:

1) That the respondents have failed and refused to comply with

the Commission’s Order entered November 5, 2008, and as

a result, respondents should be found in contempt and fined

up to $10,000.00 pursuant to Arkansas Code Annotated

Section 11-9-706.

2) Claimant contends respondents have failed and refused to

pay the benefits which were awarded by the Commission on

November 5, 2008, and as a result, the award should be

increased by way of additional penalty as determined by the

Commission pursuant to Arkansas Code Annotated Section
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11-9-802(c) or (e), whereby the Commission has the authority

to award either a 20% or 36% additional penalty.

3) Claimant contends respondents should be ordered to pay

additional attorney’s fees as provided by law.

At the full hearing, respondents contended as follows:

1) That although delays have occurred related to the payment of

the award which became final on December 5, 2008,

respondents’ conduct has not been willful or a refusal to

comply with the award, and as such respondents are not and

have not been in contempt.

2) Respondents further contend that while there has been

confusion over the appropriate amounts to pay and

discussions of settlement of the claim, respondents have not

failed or refused to pay in the manner required by Arkansas

Code Annotated Section 11-9-802(c), and have not willfully or

intentionally failed or refused to pay any benefits as required

by Arkansas Code Annotated Section 11-9-802(e).

3) Respondents contend that Arkansas Code Annotated Section

11-9-802(c) and (e) are inapplicable to the award in this

matter, as the award is neither for compensation nor

compensation payable in installments.

4) Respondents contend that claimant is not entitled to any

award of additional attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his
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demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with Arkansas Code Annotated Section 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties at the full hearing

and recited herein are reasonable and are hereby accepted

as fact.

3) The respondents are in contempt of the Commission’s

November 5, 2008, award (which affirmed and adopted the

administrative law judge decision dated January 17, 2008)

and are hereby fined $2,000.00 to be made payable to the

Commission’s fiscal officer, pursuant to Arkansas Code

Annotated Section 11-9-706.

4) The respondents are directed to pay the claimant a 36% late

payment penalty pursuant to Arkansas Code Annotated

Section 11-9-802(e) on the award affirmed and adopted by

the Full Commission dated November 5, 2008.  Respondents

were to pay the Full Commission award within 30 days as no

appeal was taken, and I find that respondents’ failure to pay

the workers’ compensation benefit awarded therein was willful

and intentional.

5) The respondents have controverted the claimant’s entitlement

to any penalty provided by Arkansas Code Annotated Section

11-9-802.

6) A reasonable fee for the claimant’s attorney is the maximum

statutory attorney’s fees on the controverted penalties

awarded herein.  This fee shall be in addition to the

controverted attorney’s fees previously awarded.

DISCUSSION
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This claim has been the subject of a previous hearing with Opinions

entered by this administrative law judge on January 17, 2008, and the Full

Commission Opinion entered on November 5, 2008.  This administrative law

judge previously awarded the claimant one year of benefits pursuant to Arkansas

Code Annotated Section 11-9-505(a).   The 52 weeks of Arkansas Code

Annotated Section 11-9-505(a) benefits were to be paid at the rate of $647.77 per

week which represented the claimant’s average weekly wage.  Following the

claimant’s award of Arkansas Code Annotated Section 11-9-505(a) benefits,

respondents timely filed an appeal to the Full Commission.  On November 5,

2008, the Full Commission affirmed and adopted the administrative law judge

Order filed January 17, 2008.  No appeal was taken from the Full Commission

Opinion filed November 5, 2008, found at Claimant’s Exhibit 1, pages 22-25 and

therefore became final on December 5, 2008.

Following the Full Commission Order becoming final, the claimant

requested a hearing before an administrative law judge concerning the issue of

penalties associated with the Full Commission’s award of November 5, 2008.

(Cl. Ex. 2) It appears some settlement talks were being held following the

claimant’s request for a hearing on penalties; however, on February 4, 2009,

claimant’s attorney sent a letter to respondents’ attorney rejecting all offers of
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settlement and demanding a hearing on the issue of penalties.  (Cl. Ex. 4)

Ultimately, a prehearing conference was conducted on April 2, 2009, attended by

claimant’s counsel and respondents’ counsel which recited the issues of whether

respondents should be held in contempt for their failure to comply with the

Commission’s Orders pursuant to Arkansas Code Annotated Section 11-9-706,

whether the respondents should be ordered to pay penalties pursuant to

Arkansas Code Annotated Section 11-9-802(c) or (e) and attorney’s fees.  (Com.

Ex. 1) The evidence also establishes that the claimant nor his attorney received

any payment of the Full Commission award dated November 5, 2008, until

May 29, 2009, a mere two business days prior to the hearing scheduled on the

issues of contempt, penalties, and attorney’s fees.

The first issue to be determined is whether respondents should be held in

contempt pursuant to Arkansas Code Annotated Section 11-9-706(b) for their

failure to comply with the Commission’s Orders. Arkansas Code Annotated

Section 11-9-706(b) states:

(b)If any person or party in proceedings before the commission

disobeys or resists any lawful order or process, or misbehaves

during a hearing, or so near the place thereof so as to obstruct the

hearing or neglects to produce, after having been ordered to do so,

any book, paper, or document, or refuses to appear after having

been subpoenaed, or upon appearing refuses to take oath as a

witness, or after having taken the oath refuses to be examined

according to law, or refuses to comply with any final order of an
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administrative law judge or the commission, or wi llfully refuses to

pay an uncontroverted medical or related expense within forty-five

(45) days after the respondent has received the statement, then the

person or party, at the discretion of the administrative law judge or

the commission, may be found to be in contempt of the commission

and may be subject to a fine not to exceed ten thousand dollars

($10,000).

I specifically find that the respondents have refused to comply with the final

order of the Full Commission dated November 5, 2008, wherein the claimant was

awarded 52 weeks of benefits pursuant to Arkansas Code Annotated Section 11-

9-505(a).  Respondents allege several reasons they felt justified their failure to

adequately compensate the claimant.  Said reasons range from confusion over

the appropriate amounts to pay, discussions of settlement, and other personal

problems.  I find the respondents’ arguments to be without merit.  W ith regard to

respondents’ justification of “confusion over the appropriate amounts to pay,” said

argument is lacking.  Computation of the award in this matter does not get any

easier.  The claimant was awarded 52 weeks of benefits at his average weekly

wage of $647.77 which simple math shows to be $33,684.04.  Then, the parties

even stipulated that on April 2, 2009, the claimant received $9,126.00 in

unemployment benefits to which the respondents received a credit ($33,684.04-

$9,126.00=$24,558.04).  Even though all those numbers were easily identifiable

at the time the award became final on December 5, 2008, they were even more



DELSHON TYOUS - F700734

-9-

abundantly clear at the prehearing conference on April 2, 2009, and by both

parties’ own admissions no payment was still forwarded until two business days

prior to the scheduled hearing on May 29, 2009.  Nearly six months elapsed from

the time the award became final until any payment was ultimately paid.  It must

also be noted that when the payment was actually received by the claimant’s

attorney on May 29, 2009, said payment was for the wrong amount.

Respondents also argue that settlement negotiations confused the process.  I find

such argument to be totally without merit.  The record clearly contains a letter

from claimant’s attorney dated February 4, 2009, which states:

Mr. Tyous requests I reject this settlement offer.  At this point, he is

demanding that a hearing be held so that the judge will determine

how much interest and penalty he is entitled to associated with the

claim.  (Cl. Ex. 4)

The February 4, 2009, letter from claimant’s attorney could not have been more

clear.  Why then was the award not immediately paid?  Even with the February 4,

2009, letter in hand, respondents continued to delay the adjudication process and

caused a prehearing conference to be held on April 2, 2009; at which time, it was

even more clear there were no settlement negotiations pending and the claimant

wanted his award immediately.  The respondents also argue personal problems

resulted in delay of the claimant’s award.  It is a rule of general application that

a client is bound by the acts of his attorney within the scope of the letters of
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authority.  Lovelace v. Director, Employment Sec. Dept., 78 Ark. App. 127, 79

S.W .3d 400 (2002).

Had respondents immediately paid the award after the claimant’s

February 4, 2009, letter adamantly rejecting all settlement negotiations, then

respondents may have an argument that they did not refuse to comply with the

final orders of the Commission.  However, a delay of nearly six months after

written communications from the claimant’s counsel rejecting settlement offers

and the fact that the Commission had to conduct a prehearing conference solely

dealing with issues on respondents’ failure to timely pay the award shows in this

administrative law judge’s opinion that the respondents refused to comply with

the final order of the Commission in this claim dated November 5, 2008, and said

refusal and failure to comply with the Commission’s orders have resulted in this

administrative law judge finding that the respondents are in contempt.  As a result

of the respondents being in contempt of the Commission’s November 5, 2008,

award, the respondents are hereby fined $2,000.00 to be made payable to the

Commission’s fiscal officer, pursuant to Arkansas Code Annotated Section 11-9-

706.

For some of the same reasons I have found respondents to be in contempt,

I also find that the respondents have willfully and intentionally failed to pay the
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Arkansas Code Annotated Section 11-9-505(a) benefit that was awarded by this

administrative law judge on January 17, 2008, and affirmed and adopted by the

Full Commission by order filed November 5, 2008. Arkansas Code Annotated

Section 11-9-802(e) specifically states, “In the event that the commission finds

the failure to pay any benefit is willful and intentional, the penalty shall be up to

thirty-six percent (36%), payable to the claimant.”  I specifically find that the

award of benefits to the claimant pursuant to Arkansas Code Annotated Section

11-9-505(a) represented an award of disability benefits and indemnity benefits.

I find that the penalty provisions of Arkansas Code Annotated Section 11-9-

802(c) and (e) apply to Commission award of benefits  under Arkansas Code

Annotated Section 11-9-505. Arkansas Code Annotated Section 11-9-802(e)

specifically states that in the event the Commission finds the failure to pay any

benefit is willful or intentional the penalty shall be up to 36% payable to the

claimant.  Obviously, Arkansas Code Annotated Section 11-9-505(a) benefits are

a benefit.  I specifically find that the respondents’ failure to pay the award after

almost six months after the Arkansas Code Annotated Section 11-9-505(a)

benefits became due was willful and intentional.  Even at the prehearing

conference in this matter it was clear what amounts were due to the claimant but

it still took nearly two months for the claimant to get his money.  Such misconduct
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on behalf of the respondents in the eyes of this administrative law judge was both

willful and intentional.  Therefore, I find that the respondents are directed to pay

the claimant a 36% late payment penalty on the benefits awarded by the Full

Commission’s November 5, 2008, order pursuant to Arkansas Code Annotated

Section 11-9-802(e).  Payment of the award was due on December 5, 2008, as

no appeal was taken after the Full Commission Opinion.

The respondents have controverted the claimant’s entitlement to any

penalty provided by Arkansas Code Annotated Section 11-9-802.  A reasonable

fee for the claimant’s attorney is the maximum statutory attorney’s fees on the

controverted penalties awarded herein.  This fee shall be in addition to the

controverted attorney’s fees previously ordered.  See, Wood v. Ziegler

Chiropractor, Inc., AW CC 32, Claim No. F014264 (Opinion filed by the Full

Commission on February 22, 2006).

AWARD

Respondents are directed to pay benefits in accordance with the findings

of fact and conclusions of law recited herein.  All accrued sums shall be paid in

a lump sum without discount and this award shall earn interest at the legal rate

until paid, pursuant to Arkansas Code Annotated Section 11-9-809.  

Claimant’s attorney, the Honorable Gregory Giles, is entitled to a full
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statutory attorney’s fees on the Arkansas Code Annotated Section 11-9-802(e)

penalties awarded herein.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


