
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F810866

ROBERT TURNER CLAIMANT

SCROLL TECHNOLOGIES RESPONDENT EMPLOYER

WAUSAU RESPONDENT CARRIER

ORDER AND OPINION FILED AUGUST 27, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE STEVEN R. MCNEELY, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on June 26, 2008.  A

prehearing conference was held on April 21, 2009, and a prehearing order was filed the same

date.  A copy of the prehearing order was marked as Commission Exhibit No. 1 and made a part

of the record without objection.

The parties have agreed to the following stipulations:

1.  There was an employer-employee relationship on August
28, 2008.

2.  The compensation rates are $456/342.

The claimant contends that he sustained a compensable specific incident injury on August

28, 2008, and is entitled to reasonable and necessary medical benefits and temporary total

disability benefits from October 13, 2008 through April 13, 2009 and attorney’s fees.  All other

issues are reserved.
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Respondents contend the claimant did not injure his back while working for the

respondent employer.  Respondents contend the claimant did not seek medical treatment until

October 13, 2008 and at that time reported to waking with intense pain.  Respondents request a

credit for any group benefits paid, if the claim is found to be compensable.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Offset of group benefits.

5.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents and other

matters properly before the Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings of fact and conclusions of law

are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on August 28, 2008.

2.  The compensation rates are $456/342.

3.  The claimant has proven by a preponderance of the evidence that he sustained a

compensable injury arising out of and in the course of his employment.

4.  Respondents are responsible for the reasonable and necessary medical benefits the

claimant pursued for his injury.
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5.  The claimant has proven by a preponderance of the evidence that he remained in his

healing period and was totally unable to earn wages from October 13, 2008 through April 13,

2009.

6.  Respondents are entitled to an offset for group short term disability benefits the

claimant drew while he was in his healing period.

7.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on benefits

awarded herein, one-half of which is to be paid by claimant and one-half to be paid by respondents

in accordance with Ark. Code Ann. §11-9-715 and Arkansas Workers’ Compensation Rules and

Regulations, Rule 10.

DISCUSSION

The claimant, 54 years old, worked for the respondent employer for five years where he

was a line production leader.  According to the claimant, he had no problems with his back before

August 26, 2008.  The claimant testified that he had been loading compressors and he picked up

one weighing about 80 or 90 pounds and, as he turned, his back popped and he dropped the

compressor on the pallet.  The claimant notified his supervisor, William Tucker, and he took it

easy the rest of the shift.  He took ibuprofen and continued to work but did less lifting and

bending.  The claimant was on layoff for a week the last of September and when he returned to

work, he went back to his normal duties with lifting and bending.  On October 13, 2008, the

claimant awoke with such pain that he sought emergency room treatment.  The claimant called his

employer after the emergency room visit and he was advised to see the company doctor, Dr.

Michael Atta.
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The claimant testified that an accident report was filed on August 26, 2008, although he

did not seek medical treatment that date.  The claimant saw Dr. Atta and got a shot in his back;

however, Dr. Atta indicated that the x-ray showed arthritis and he did not believe his condition

was work related.  The claimant saw his own doctor, Dr. Michael Ford, the next day and he was

taken off work until April 13, 2009.  The claimant underwent a discectomy on December 12,

2008, by Dr. Tim Burson.  The claimant did not have the pain going down his leg following the

surgery but continued to have back pain and numbness down his leg to his foot.  The claimant

took physical therapy and now has a TENS unit.  The claimant returned to work on April 13,

2009 and drives a forklift.  The claimant testified that he drew $360 per week in short term

disability benefits while he was off work.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is identifiable

by time and place of occurrence, a claimant must establish (1) proof by a preponderance of the

evidence of an injury arising out of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused internal or external harm to the body that

required medical services; (3) medical evidence supported by objective findings establishing the

injury; and (4) proof by a preponderance of the evidence that the injury was caused by a specific

incident and identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be denied. 

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant has proven by a preponderance of the evidence that he sustained a
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compensable injury on August 28, 2008, when he lifted the compressor.  I found the claimant to

be a credible witness who gave an account of the lifting incident when his back popped.  He

waited for a short time before he had to seek emergency room care.  The claimant ultimately had

an MRI and this revealed a disc extrusion at L4-L5 compromising the right L4 dorsal root

ganglion and another disc protrusion at L5-S1.  Dr. Tim Burson performed a right L4-5

diskectomy on December 12, 2008.  Dr. Burson’s March 17, 2009, progress note reveals that the

claimant no longer has the shooting pain down his legs but still has some numbness and back pain. 

The medical reports corroborated the claimant’s account of pain in his back following the lifting

incident at work and provide no other explanation for the claimant’s back problems other than the

work incident.  Respondents are responsible for the reasonable and necessary medical treatment

the claimant has pursued.

The claimant next contends that he is entitled to temporary total disability benefits from

October 13, 2008 through April 13, 2009.  In order to be entitled to temporary total disability

benefits, the claimant must remain in his healing period and be totally unable to earn wages.   Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  

The claimant has proven by a preponderance of the evidence that he remained in his

healing period and unable to work from October 13, 2008 through April 13, 2009.  The claimant

sought emergency room care on October 13, 2008, and was ambulatory by crutches only.  The

claimant began a treatment of steroids and pain medication and physical therapy and ultimately

underwent surgery on December 12, 2008.  The claimant testified that he was able to return to

work on April 13, 2009 and has been driving the forklift.  I find the claimant’s testimony to be

credible and the medical evidence supports the claimant’s contention that he remained in his
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healing period and unable to work from October 13, 2008 through April 14, 3009.

Respondents request an offset for short term group disability benefits the claimant drew

while he was unable to work.  Pursuant to Ark. Code Ann. §11-9-411, I find that respondents are

entitled to an offset for the group disability benefits the claimant was provided during his healing

period.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained a

compensable injury arising out of and in the course of his employment.  Respondents are

responsible for the reasonable and necessary medical benefits the claimant pursued for his injury. 

The claimant has proven by a preponderance of the evidence that he remained in his healing

period and was totally unable to earn wages from October 13, 2008 through April 13, 2009. 

Respondents are entitled to an offset for group short term disability benefits the claimant drew

while he was in his healing period.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on benefits

awarded herein, one-half of which is to be paid by claimant and one-half to be paid by respondents

in accordance with Ark. Code Ann. §11-9-715 and Arkansas Workers’ Compensation Rules and

Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this award shall

bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


