
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F805886

FRED M. TURNER, EMPLOYEE CLAIMANT

PILGRIM’S PRIDE CORPORATION, 

SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT 

SERVICES, INC., TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL FILED JULY 22, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit on May 20,

2009, in Hope, Hempstead County, Arkansas.

The claimant was unrepresented and failed to appear.

The respondents were represented by Mr. Michael R. Mayton, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes before the Commission on the respondents’ motion to

dismiss.  The claimant was directed and notified by the Commission to appear

at the full hearing scheduled in this matter for May 20, 2009; however, the

claimant failed to appear.

PROCEDURAL HISTORY

An AR-C was filed with the Commission on June 19, 2008, by the claimant

alleging compensable injuries to both upper extremities by accident on May 19,

2008.  At the time of filing the AR-C the claimant also requested a hearing before

the Arkansas W orkers’ Compensation Commission.  Subsequent to a filing of the
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AR-C, Attorney Michael Mayton entered his appearance on behalf of the

respondents.

The Commission file reflects that both parties agreed to mediation;

however, by memo dated December 10, 2008, from Legal Advisor Johnny

Gregory, shows that the attempt to set up a mediation conference failed and the

claim was then assigned to this administrative law judge for a hearing.  Shortly

thereafter, on December 15, 2008, this administrative law judge received the file

and sent a letter to Mr. Turner advising him of certain rights under the Arkansas

Workers’ Compensation Act.  The claimant was also provided with a prehearing

questionnaire which the claimant returned with insufficient or no responses.  By

letter dated January 6, 2009, I gave the claimant an additional fifteen (15) days

to amend his responses to the prehearing filing.

Ultimately, the claim was set for a prehearing conference on February 26,

2009, which this administrative law judge conducted with Attorney Michael

Mayton and the claimant appeared by telephone.  The Prehearing Order was

admitted into the record herein as Commission Exhibit Number 1.  The

Prehearing Order specifically set out the issues, stipulations, and contentions of

both parties.  The Prehearing Order also specifically set the claim for a ful l

hearing on May 20, 2009, at 12:30 p.m., at the Hempstead County Courthouse
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in Hope, Arkansas.  The claimant was provided a copy of the Prehearing Order

by both regular and certified mail.  The regular mail was not returned to the

Commission and the certified letter was signed for by the claimant on March 3,

2009, as evidenced by the United States Post Office certified mail receipt found

herein at Commission Exhibit Number 2.

Following the prehearing conference, no other written communication was

received by the Commission from the claimant.  Respondents, through their

attorney, Michael Mayton, appeared at the May 20, 2009, hearing in Hope,

Arkansas, along with multiple witnesses; however, claimant failed to appear.  At

the May 20, 2009, full hearing, respondents’ attorney indicated that in addition to

the claimant fail ing to appear at the scheduled hearing, the claimant had also not

made himself available for deposition.  Respondents’ attorney indicated that he

had tried on numerous occasions to call and notify the claimant by letter of his

intent to schedule a deposition, for which the claimant never responded.

DISCUSSION

Commission Rule 13 provides in relevant part as follows:

Upon meritorious application to the Commission from either party in

an action pending before the Commission, requesting that the claim

be dismissed for want of prosecution, the Commission may, upon

reasonable notice to all parties, enter an order dismissing the claim

for want of prosecution.  (Effective March 1, 1982)
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In the instant case, the respondents seek a dismissal with prejudice for

claimant’s failure to cooperate with discovery and due to the claimant’s failure to

prosecute his claim.  The evidence establishes that the claimant has failed to

make himself available for deposition or make an appearance at the scheduled

hearing at considerable cost to the Commission and respondents.  Based upon

the substantial weight of the evidence, I find the claimant has impeded discovery

and failed to prosecute his claim.  Loosey v. Osmose Wood, 23 Ark. App. 137,

744 S.W .2d 402 (1988).

In this instance, a dismissal with prejudice does seem appropriate;

however, the Full Commission in Neal v. Cajun Operating Co., 2008 AWCC 133

Claim Number F612693 specifically stated, “with respect to dismissals under

Commission Rule 13, it prefers dismissals without prejudice.”  Commission Rule

13 also specifically states:

In the event neither party appears at the initial hearing, the case

may be dismissed by the Commission or Administrative Law

Judge, and such dismissal order will become final unless an

appeal is timely taken therefrom or a proper motion to reopen is

filed with the Commission within thirty (30) days from receipt of

the order.

Clearly, in this instance, the claimant has had sufficient notice of the initial

hearing by both verbal instruction from the Commission at the prehearing

conference and by certified mail receipt as evidenced in Commission Exhibit
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Number 2.  The claimant has shown a total disregard for the Commission’s time

and resources expended on attempting to conduct the initial hearing.  Because

the claimant has failed to appear at the initial hearing and upon respondents’

request that the claim be dismissed, I find that pursuant to Commission Rule 13,

this claim should be, and hereby is, dismissed without prejudice.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


