
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F712238

JOEL TULLOS, EMPLOYEE CLAIMANT

KP CARRIERS, INC., EMPLOYER RESPONDENT

CHEROKEE INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED NOVEMBER 3, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Fordyce, Dallas County, Arkansas.

The claimant was represented by HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE PATRICIA L.
MUSICK, Attorney at Law, Springfield, Missouri.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 21, 2009, in Fordyce, Arkansas.  A Prehearing Order

was entered in this case on June 2, 2009.  

The following stipulations were submitted by the

parties in the Prehearing Order and are hereby accepted:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The authenticity of all medical records
and/or bills.

3. The employer/employee relationship
existed at all times pertinent hereto.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensable injury.

2. Attorney’s fee.

3. Temporary total disability compensation
from September 3, 2007, to a date yet to
be determined.

Respondent:

1. Whether or not the claimant is entitled
to benefits including past medical
bills.

2. Whether or not the claimant has
sustained a compensable injury under
Arkansas workers’ compensation law.

3. Unauthorized medical treatment.

4. Notice.

The record consists of the August 21, 2009, hearing

transcript contained in one volume, and six additional

volumes of exhibit binders.  

DISCUSSION

The claimant was employed by KP Carriers as a truck

driver.  The claimant contends that he sustained a work-

related cervical injury in August or September of 2007.  The
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claimant testified that he injured his neck while using a

ratchet to tighten a strap, the bar in the ratchet came out,

and he fell, landing on the ground with his head in his hard

hat, but the hard hat hitting the back of his neck. (T 20-

21)  The respondents deny that the claimant sustained a work

related injury.  

Issue 1. Evidentiary Objections From Hearing

At the hearing conducted on August 21, 2009, the

respondents’ attorney initially objected to the

admissibility of Claimant’s Exhibit No. 4, a Driver’s

Vehicle Inspection Report from August 7, 2007, one of the

possible dates of injury alleged by the claimant in this

case. (T. 34) However, the respondents’ attorney withdrew

her objection later in the hearing. (T. 93) Claimant’s

Exhibit No. 4 is therefore accepted into the record without

objection.  

The respondents’ attorney later asked the claimant

whether the claimant told a workers’ compensation insurance

adjuster, Patrick Keene, that the claimant would put his

treatment on personal medical insurance.  The claimant

testified that he did say that because the doctor told the

claimant that the claimant needed surgery as soon as
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possible and that workers’ compensation would take too long

to go into effect. (T. 81-82) The respondents’ attorney then

objected to the hearsay portion of the claimant’s testimony

regarding what the doctor purportedly told the claimant.  I

find the disputed testimony shall be admitted into the

record as evidence of the claimant’s state of mind during

the conversation with Patrick Keene.

Issue 2: Compensable Injury  

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the following requirements of Ark.

Code Ann. § 11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. If the
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claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).

The most important evidence that the claimant presented

in support of his contention that he injured his neck in a

fall is his own hearing testimony.  However, the record

contains numerous internal inconsistencies in the claimant’s

testimony, inconsistencies between the claimant’s testimony

and his answers to interrogatories, inconsistencies between

the claimant’s testimony and the testimony of other company

employees, and no medical reports which corroborate his

alleged fall.  Under these circumstances, I do not find the

claimant’s account of events credible.

For example, in his written answers to interrogatories,

the claimant indicated that he fell backwards and hit his

head on a concrete floor on August 7, 2007, advised Evelyn

at KP Carriers that same day, and at her request, gave the

employer notice of the injury the next day, August 8, 2007.

(R. Exh. 6 Answers 2, 7, 10).  However, Evelyn Hull, the KP

Carrier dispatcher, testified that the first knowledge she
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recalls of a neck injury was on October 17, 2007, when the

claimant terminated his employment, and Ms. Hull typed up

the substance of the telephone conversation.  (R. Exh. 3 pp.

5 and 10)

Contrary to his deposition answer that he reported an

injury to Evelyn on the date of the alleged incident, in his

hearing testimony the claimant testified that he did not

report the accident that day (because the incident occurred

after office hours) but reported it to Evelyn a few days

later when his arm began to bother him.  (T. pp. 24, 35, 90-

91) At the hearing, the claimant also testified that he did

not report an injury right away because he did not know he

had hurt himself.  (T. 68)

As another example of the inconsistencies in this case,

the claimant offered into evidence a written “Driver’s

Vehicle Inspection Report” with information pertaining to

his work on August 7, 2007, and which also contains a

handwritten notation “I was hurt at this date & time.”  (C.

Exh. 4) The claimant testified at the hearing that he wrote

“I was hurt at this date & time” on his copy of the report a

few days after he let Evelyn know that he was hurt.  (T34,

65) If the claimant testified truthfully that he wrote “I
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was hurt at this date and time” on the August 7, 2007,

document a few days after August 7, 2007, then there should

have been no reservation or confusion as to the date of the

alleged accident by the time of the hearing.  However, in

the prehearing order, and in another portion of his hearing

testimony, the claimant indicated that the alleged incident

may have occurred in September, not August.  (Comm. Exh. 1;

T. 26)    

As another example of inconsistency, the first medical

report after the alleged incident, from treatment at the

emergency room on Sunday, September 16, 2007, contains a

history of the claimant’s left arm hurting for four or five

weeks after lifting some heavy stuff. (C. Exh. 1 p. 3) At

one point in his testimony, the claimant testified that he

did not know where the hospital got the information about

“lifting” and that the claimant told them that he fell.  (T.

38) However, at another point in his testimony, the claimant

testified that he did not know whether he mentioned a work

injury, and he may have told the hospital that his left arm

started to hurt after lifting something heavy.  (T. 65) At

another point the claimant testified that he did not report

a work injury at the hospital on September 16, 2007, because
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Suzanne Wagnon, a KP Carrier employee, told him to use his

regular insurance because workers’ compensation would not

pay for it.  (T. 79)

In contrast to the claimant’s testimony regarding his

conversation with Ms. Wagnon, the record contains an

October 1, 2007, letter prepared by Ms. Wagnon stating that

the claimant did at one point call to say that he intended

to be off work to go to a doctor on Monday, September 17,

2007, for his shoulder, that he went to the emergency room

instead on Sunday, September 16, 2007, and that the claimant

did not during the course of that initial conversation say

anything about his shoulder problem occurring on the job. 

According to that letter, the claimant then called in on

October 1, 2007, at 10:15 a.m. to report that he needed to

file his shoulder on workers’ compensation and that the

claimant “thinks” he injured his shoulder approximately two

weeks before September 17, 2007, i.e., in early September. 

(R. Exh. 2 Dep. Exh. 1) 

According to Ms. Wagnon’s October 1, 2007, letter, the

claimant indicated that pulling a ratchet was the only way

that he could have hurt his shoulder.  (R. Exh. 2 Dep. Exh.

1) Notably absent from the October 1, 2007, letter is any
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reference to an incident in August or any reference to a

work-related fall.  After the claimant learned from his

physicians that his symptoms were originating from a neck

injury, not from a shoulder injury as he himself at first

perceived, the documentary evidence indicates that the

claimant telephoned KP Carriers again on November 2, 2007,

and indicated that his injury occurred when he fell at the

OSB Plant in Fordyce while using a ratchet.  (R. Exh. 1

Depo. Exh. 5)   Both the document prepared by Suzanne Wagnon

and the deposition testimony of Patrick Keene of Cherokee

Insurance indicate that the claimant was reporting in

November of 2007, that the alleged fall occurred on either

September 20, 2007, or on September 30, 2007, i.e., after

the claimant had already been seen by a physician for his

symptoms on September 15, 2007.  (R. Exh. 1 pp. 12-13 and

Depo. Exh. 5) Mr. Keene testified that when he asked the

claimant in November of 2007 if the claimant had experienced

more than one incident, the claimant said that there had

only been one incident. (R. Exh. 1 p. 12)

As another example of the internal inconsistency in the

claimant’s testimony, the claimant was questioned whether

Patrick Keene of Cherokee Insurance asked the claimant for
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medical records to investigate the alleged work injury.  The

claimant first testified that he did not remember Patrick

Keene asking him for anything.  (T. 81)  Later on the same

page of the hearing transcript the claimant testified that

Mr. Keene asked him for an MRI report.  (T. 81) Three pages

later in the hearing transcript, the claimant testified that

Mr. Keene asked the claimant two or three times about

medical records.  (T. 84)  

In summary, the claimant testified that he fell at the

Fordyce facility when a ratchet bar came out causing him to

fall backwards to the ground.  (T. 20, 22) The claimant

testified that he reported an injury to Evelyn, the

dispatcher, who requested that he wait to see if it was just

a pulled muscle.  (T. 23) The claimant testified that when

he tried to see a doctor, the company kept assigning him

loads to haul on Mondays.  (T. 25) The claimant testified

that when he finally demanded to see a doctor, the matter

was turned over to Suzanne who said it was best that he turn

the matter in on his own insurance, and not workers’

compensation. The claimant testified that it took about a

month to get the company to let him go see a doctor.  (T.

26) If this testimony truly identified the facts in this
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case, then these circumstances might account for much of the

claimant’s inability to precisely identify the time and date

of his alleged fall and injury.

However, after observing the claimant’s demeanor and

listening to the internal inconsistencies in his live

testimony, I did not find the claimant’s testimony credible. 

Having now had an opportunity to also review the deposition

testimony of Patrick Keene, Suzanne Wagnon, Evelyn Hull, and

Celesta Puterbaugh, in addition to all of the other

documentary evidence offered by the parties, I conclude that

the claimant’s testimony is not corroborated by any of the

other evidence in the record, including the Driver’s Vehicle

Inspection Report from August 7, 2007, which the claimant

offered with his handwritten notation that “I was hurt at

this date & time.”  Clearly, the claimant gave highly

inconsistent testimony when he testified that (1) he made

the written notation of injury on the document within

approximately one week after August 7, but that (2) the

alleged incident may have occurred instead some time in

September not August 7.

On this record, the claimant has failed to prove by a

preponderance of the credible evidence that an incident
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occurred at work where he fell while using a ratchet.  The

claimant has likewise failed to establish by a preponderance

of the credible evidence that his neck condition at issue is

causally related in any way to his work for KP Carriers. 

Because the claimant has failed to establish by a

preponderance of the evidence that he sustained a

compensable injury, I find that the remaining issues

identified by the parties in the Prehearing Order are moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employer/employee relationship existed at all
times pertinent hereto.

3. The claimant has failed to prove by a
preponderance of the evidence that he sustained a
compensable injury to his neck at work. 
Specifically, the claimant has failed to prove by
a preponderance of the credible evidence that an
incident occurred at work, as he contends, where
he fell while using a ratchet.  In addition, the
claimant has failed to establish by a
preponderance of the credible evidence that his
neck condition at issue is causally related in any
way to his work for KP Carriers.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.
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IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


