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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On June 1, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of he same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  
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The testimony of Richard Tuberville - - the claimant, coupled with medical reports,

photographs, DVD, and other documents comprise the record in this claim.

DISCUSSION

Richard Bright Tuberville, the claimant, with a date of birth of January 22, 1956, is a 18

year resident of Semmes, Alabama.  Educationally, while the claimant reached the 12th grade, he

did not graduate high school but instead had to start working to help with family expenses.  

Any training received by the claimant was the product of his employment or on-the-job

training, to include operator skills, millwright skills, and truck driving.  The testimony of the

claimant reflects that the training was part of his job activities and did not entail attending special

classes.
The claimant commenced his employment with respondent-employer as a millwright in

January 2008.  Claimant provided a job description for the millwright position:

On some of the equipment and stuff, it was similar to mechanic
work if you had to change out bearings.  Instead of changing out a car
battery, would be somewhere - - maybe in diameter two  - - two and a 
half inches in diameter.  We would change out some that would be as 
big as a car or in that size. 

It was different trainings.  It was different jobs as far as mill-
wright.  You may change out conveyor belts; you may change out 
conveyer chains; you may change out motors - - realigning motors.
And you have to use everything down to specs on some of the stuff. (T. 11). 

Claimant likened millwright work as  mechanic-type work but on a much larger scale.  Claimant

performed millwright work over the course of approximately ten (10) years.  Claimant testified

that the most he ever made was $7,100.00, a month performing as millwright, operator, and

materials coordinator.

The testimony of the claimant reflects that prior to working as millwright, he was a heavy-
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equipment operator and truck driver hauling heavy equipment.  Claimant explained regarding

hauling the heavy equipment:

And part of that would be operating the equipment, loading it,
off-loading it. (T. 12).

Claimant performed the heavy equipment activities for a period of eight (8) to ten (10) years.  The

testimony of the claimant reflects that as an operator he took home close to $1,000.00, per week.

Prior to working with the heavy equipment, which included loading, off-loading, and

operating same, claimant built houses, from the ground level up.  Regarding the duration of his

employment in construction, claimant testified:

That was a little bit longer because I started out being just a 
first class laborer to start with and then worked myself right on up.  
Operator and then builder and so forth.

Whenever I had to go to work, that’s what I started at as a 
laborer on some construction sites with the building. (T. 13).

Claimant worked both residential and commercial construction.  The claimant testified that during

a good week he earned $600.00.

In terms of his employment history, claimant observed, “ I’ve been down just about the

hardest road you can go down” from start to finish. (T. 14).   Claimant described the physical

exertion entailed in his various jobs:

Your millwright fell back into a  - - it wasn’t as hard even
though it was bigger equipment - - bigger - - everything’s overlarged
from bearing size right on up.  You know, when people say they changed
out a chain, you’ve changed out a bicycle chain.  Well, some of these
chains would be  - - some of the length would be a foot in diameter
long.

Heavy lifting.  Everything that you did was heavy, from your 
toolbox to any of the pieces of equipment that you had to work with.
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It was heavy. (T. 14).

Claimant explained that millwright was less physically demanding than some of his other jobs 

because there were machines to assist in the lifting.  In comparing the heavy equipment 

hauling/operation to the millwright position, the testimony of the claimant reflects:

If I had to choose one out of the three, I’d think that
nary one would be the best.  They were all demanding. (T. 15).

The claimant testified regarding the wages he earned as a millwright:

As I’ve told you before, it varies from job to job.  It depends
on how much they had bidded that job for.  I worked on some jobs
where it wasn’t but 22.50 and hour and $100 a day per diem.  Or if
you got sent to a better paying job, you’d make 25 and 100.  That
would be $25 an hour and $100 a day per diem.  I have made up to 
$30 an hour and $100 a day per diem. (T. 15).

The testimony of the claimant reflects that at the time of his injury, the job on which he was 

working paid $22.50, per hour and $100.00, a day per diem.  In terms of the range of pay for 

millwright, claimant testified that the same was from $22.50 to $30.00, per hour.  Claimant 

added:

Twenty - - between 22 - - they started everybody off at 22 
and the longer you were with the company, the more money you 
got.  But then, also, it depended on what skills you had.  I had worked
up to where I had three - - I was a millwright, operator, and materials
coordinator.

So I had worked up and I was making pretty good money. (T. 16).

With respect to the time of his injury, the testimony reflects that there were two (2)

different companies were set up [Machines International and G.A. West] and that the claimant

kind of went “back and forth” between the two based on job availability.  Claimant explained that

at any given time both companies would bid a job somewhere in the country, and if they got it
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they would send a crew of men.  Claimant continued:

Like on this one job for G.A. West, I worked down there for 
seven months.  They kept me there on site for seven months.  Then 
when that one was over with, they’d work you a week over in this other
job, but there wouldn’t be but maybe one or two days in between, if that,
before you’d have any time off. (T. 17).

The Machine International job where the claimant was injured was in Monette, Arkansas. 

The claimant’s testimony reflects that he was hired in by respondent on January 20, 2008, and that

he sustained his injury on January 23, 2008.   The testimony of the claimant reflects regarding the

January 23, 2008, injury:

We’d started that day out.  It wasn’t no different from any other
day.  We went to work.  We had some deliveries on some trucks that 
had come in - - flatbeds.  There was one piece of equipment pr truck.
This - - this equipment was a - - was a turntable and there was two other
pieces of machinery that had to be unloaded off of those three trucks.
It was set up on a - - they make casters for - - for tables or chairs, 
anything from a one-inch to six-foot in diameter, depending on where
it was going and what it was being used for.  Most of it weighed anywhere
from between 44 - - 45,000 pounds per piece of equipment.  My job was
- - there wasn’t but two of us on the job site.  My job was to unload the
truck and bring it into the building and set it in the hole where it had to 
go, and then it was to be lined up.  From - - and that part on, it was just
whenever we got one piece set, then we had to go get the other piece,
bring it in and set it.  Well, we got down to the last piece that we had to
bring in and set.  I had already brought it in and had set it down beside
the hole where it was going to be set, and we - - I noticed that there was 
pad eye and one piece of angle - - six by six angle that was cut.  And 
the pad eye is what we used to line the pieces of equipment up with.
We use chain falls and come-alongs and pinch bars in order to move 
some of the equipment around for precision setting.  You couldn’t - - 
there wasn’t but just, I think, a three-sixteenth of allowance, to where
they would let you get away with - - with lining it up, you know, until
the other people come in there and lined it up dead on.  Because then 
they had to use levels and tripods and everything else to get it lined up 
and get it level.  Well, at this time, I had - - had told one of the guys that 
was working with me to go ahead and bring that pad eye off and 
face up the sheet where it was going to have to be set.  During this
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time, I reached down, I told Greg, I said, “Hold up just a minute.
Let me get these hydraulic hoses up.”  I said, “Let me pack and take
the ends of them.”  Well, while he was burning, some of the hot slag
popped and went down in my shirt.  Well, I had backed up holding 
the hoses.  And when I backed up to get out of the - - the hot slag 
popping on me, I made one step back, and stepped in the edge of that
hole.  And when I did, I landed on that three - - six-by-six angle.  
Broke four ribs and punctured a lung. (T. 19-21).

The claimant was in the left side by the six-by-six angle iron when he fell.  In describing the

immediate impact of the fall, claimant testified:

I couldn’t breath at all.

Just as instant as that sudden impact just was and all I
could do was just pat the concrete on the side to try and get 
somebody’s attention.

This is a full-scale machine shop running and all I could
do was pat and try to get somebody’s attention.

*       *       *

Johnny couldn’t help me, but the other guy was, he had got
ahold of Greg’s attention that was burning the pad eye off and shut
his torch off and come over there and picked me up out of the hole.
He was a much bigger guy.  And then when the picked me up, I grabbed
him around the are and I whispered to him as best I could that I couldn’t     
breathe.

The ambulance came and took me to the hospital.  And when
I got to the hospital, there was a - - they x-rayed me the whole time 
in the ambulance right there.  She was trying to get me to lay down,
I couldn’t lay down.  I couldn’t breathe.  She says, “I’ve got to get 
you to lay down.”  And I said, “I can’t lay down.”  I said, “I can’t
breathe.”  And I’m having to whisper at this point.  (T. 22).

The claimant was transported to St. Bernards Medical Center in Jonesboro.  Claimant

denies that he ever loss consciousness.  Regarding his medical treatment, claimant’s testimony

reflects:
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They had to x-ray me sitting up, and on the x-ray, it showed
four broke ribs.  And the reason I couldn’t breath was because it had 
punctured my lung.

They had to go into my side with a tube to be able to inflate 
and drain the fluid that I had - - that had accumulated from the rib that
punctured the lung back in my body. (T. 23).

Claimant testified that he remained in the hospital for three and a half days.  Following his

discharge claimant was transported back home to Alabama by his wife and two older sons.

With respect to his medical providers, claimant testified that the first place he went was

Pulmonary Associates, where he was seen by Dr. Bedsole and Dr. Seibert, who have essentially

treated him throughout for his lung condition and breathing ability.  Claimant testified regarding

the difficulties and symptoms he experienced following his discharge from the hospital when he

started treating with Dr. Seibert:

Whenever I had gotten out, I had a lot of swelling, and I had 
went to Dr. Seibert about it, and Dr. Seibert said that you need to go 
back to your surgeon and let him run some more examinations on you,
more tests on you.

Whatever they - - I don’t know what it’s called, Kris.  All I 
know is that just whenever he  - - whenever they took the ribs our, 
whatever was tacked to the ribs - - dropped and started swelling. (T. 25).

Claimant testified regarding the problems which led to the surgical  removal of the ribs:

I had gone to the lung doctor like Dr. Richardson here had 
asked me to do.  And one morning in the lung doctor’s office, he had
bought me into a room, set me down.  Well, the nurse was talking to 
me, going over a bunch of stuff with me, and the ribs had popped out.
And I couldn’t catch my breath again.  My wife and daughters had 
been helping me try to put my ribs back in place while I was at home.
Well, they put the ribs back in place.  But that particular morning it
popped out again.  And when the ribs pops out, I just about hit the 
ground every time.  (T. 25).
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Claimant noted of the four ribs fractured in the accident, two of them healed and two did not heal

at all and were eating away at the muscles and the nerves in his back.  Claimant’s testimony

reflects, regarding the symptoms he was experiencing from the non-healing ribs:

The pain was so great it would take my breath away because I
couldn’t breathe when - - the bones were playing Pac Man in my back.
That’s the way the doctor had said that they were doing. (T. 26).

As a consequence of the above, Dr. Seibert referred the claimant to the Cardiothoracic and

Vascular Surgery Associates.  Claimant came under the care and treatment of Dr. Daniels, who

removed the ribs.  The testimony of the claimant reflects that he has been primarily treated by Dr.

Seibert and Dr. Daniels, although he has been seen by other physicians, to include Dr. Allen, an

orthopedic physician with Alabama Orthopaedic Clinic. 

Following the removal of the ribs by Dr. Daniels claimant experienced further problems. 

The testimony of the claimant reflects, regarding the afore:

Swelling.  They had sent me back to the hospital to see if it was
fluid built up on it because he was mashing around on me, and he said,
you’ve got fluid built up.  He said you need to go down to the hospital 
and we’ll take some CAT scans, some CT scans, and we’ll see what the 
swelling is.  Well, during this time, the hospital had sent me back to the 
doctor’s office and they told the doctor that it wasn’t fluid.  They didn’t
know just exactly what it was, or they didn’t tell me, but it was - - I was
still swollen.  And as the day goes on, I swell up even more. (T. 28).

Claimant testified that the swelling started immediately after the ribs were extracted.  Claimant 

noted that it [the swelling] got three times worse than before.  

The claimant testified that before the January 23, 2008, accident he never had any problem

breathing or doing anything that he needed to do.  The claimant testified that before the January

23, 2008, accident there had never been a time in his adult life where he could not work. 
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Claimant added regarding the afore:

None, unless I was off.  I just worked all the time.  I had a family, 
five kids.  I had to work. (T. 29).  

Claimant has not worked since the January 23, 2008, accident.

In addition to the problems with swelling following the removal of the ribs, claimant 

testified that he also had problems with breathing, explaining:

Can’t get enough air intake to be able to breathe like a normal
person. (T. 29).

Claimant continued regarding a nexus between the swelling and the breathing difficulties:

It’s related to the swelling.  The more I swell, the less air intake
I can get into my body.  When they took the ribs our, I had 50 percent
of breathing, lung capacity because I had swelling up that big.  And the 
swelling never did go down.  Six months later, I had another checkup 
and liked to pass out on her.  My breathing had dropped from 50 percent
to 35 percent. (T. 29-30).

Claimant was referencing the most recent appointment of June 23, 2009, regarding the reduction 

in his breathing/lung capacity of 35%.   The claimant testified regarding the accuracy of 

photographs which were taken by his wife on October 3, 2008, and November 26, 2008. (T. 31-

32) (CX #2, A-G) .  The claimant testified regarding his daily activities and the progression of 

the swelling during the course of a day:

I’ll get up in the morning.  I’m a full-time granddaddy now.  So
I get up every morning and I take my grandkids to school, drop one off
at the babysitter, come back, get me a cup of coffee, go check the mail,
come back to the house and have to lay down for a while.  The swelling
gets so bad that the longer I’m on my feet, the more swelling occurs.  
And with the swelling, it takes away from my lung capacity because it’s
pressing against both lungs.  And when I have to go to the bathroom, I
have to go to the bathroom.  I’ve almost made my fourth time going this
morning.  I just can’t hold it.  And it just gets worse as the day goes on.
I have to take medicine at nighttime to reduce the swelling and have to 
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take something for me to rest. (T. 33).

As to whether the swelling ever goes completely away, claimant’s testimony reflects:

Never.  That would be a miracle if that would happen.  I even
wake up sometimes and I’m still swollen.  The pills that are supposed 
to reduce some of the swelling, take some of the swelling out, I’m still
swollen as big as I was when I laid down.  (T. 33).

Regarding his breathing at the end of the day, claimant testified:

It’s terrible.  It’s like - - I know I always said that somebody
that’s an old man that’s had respiratory problems, you know, he had
to - - I’m just as bad as one of those that’s 80 years old.  At the end of
the day sometimes, I can’t even catch my breath. (T. 33).

Claimant testified that he never smoked in his life.  Further, claimant testified that he never had 

problems with his lung before the accident, noting that he was always able to get up and go from 

work and do whatever he wanted to do.  Claimant denies any prior problems with swelling of his 

internal organs before the January 23, 2008, accident.  

The claimant testified regarding the duration of walking he can do before having to sit 

down because of breathing/lung capacity:

The time I get up - - my daughter-in-law gets the kids in the truck
for me - - by the time I get up and walk from inside the house to the truck,
I have got to sit down because I’m out of breath. (T. 34).

Claimant described the above distance as between fifty to sixty feet.  The claimant’s 

grandchildren are ages 4 years and 16 months.  With respect to any lifting of the grandchildren, 

claimant’s testimony reflects:

When I take them to school, I drop the two off at school or one off
at school in the morning time.  He’s - - he walks in; he knows where his
classroom is.  And the other one, when I get to the babysitter, the 
babysitter picks him up.
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With the care seat.  She just picks him, the car seat and all
up. ( T. 35).

Claimant continued, regarding the end of the day:

On, it’s worse at the end of the day.

I’ve done done my little thing with the grandkids and come 
back and I’m shot.  I’m shot.  I just don’t have any get-up-and-go
to me or no energy or no wind in me. (T. 35).

The testimony of the claimant reflects that once he drops off the grandchildren in the 

morning he returns home and attempts to get the swelling down.   Claimant explained that he 

wears a velcro-type brace that wraps around his abdomen area:

It’s to keep the swelling - - it’s to keep the swelling to a maximum
- - or a minimum, to keep it from swelling any more.  They’re afraid that
if it gets out of control that if I get another bulge, then if I get - - I may
get somewhere and it ruptures I won’t never - - if I make it to the hospital
in time - - that I may or may not be able to make it to the hospital in 
time. (T. 36).

Claimant testimony reflects that activities of stooping down, bending over, or things like that to

pick up any objects are out of the question, adding:

I feel like I’m busting wide open on the left side. 

That’s just something that I can’t do is bend over to pick 
something up.

It’s pressure and pain down in that lower part of my left
side. (T. 36-37).

Claimant testified that the most weight that he could carry without having to lift if from the floor 

is “maybe five, six, seven pounds”.  Claimant continued:

Because it hurts too bad for me to be able to pick up anything 
heavy.  Can’t strain, pull, push, or nothing.   Just can’t do it. (T. 37).
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Claimant noted that between 9:30 a.m. and 1:30 p.m., he spends his day sleeping.  Claimant 

explained why he leans to the side while sitting:

Where they - - in the back where they took my ribs out, my 
lung’s exposed.  I can’t stand nothing to be up against my lung. (T. 37-38).

Claimant observed that the area is “too tender on that one side”.   Claimant estimates that the 

duration of time he can sit before it becomes too uncomfortable varies from an hour to an hour 

and a half.  Claimant continued:

No longer than maybe two hours and I’ve got to lay down then
because I’m hurting so bad I can’t stand it. (T. 38).

Regarding his ability to stand, claimant testified:

I can’t hardly do that either.  The swelling gets too bad; I’m
on my feet..

Thirty, 45 minutes.  I just depends on the day, on how swollen
I am when I first get up. (T. 38).

Claimant testified that he is unaware of any other medical treatment that can be provide to 

address the swelling since his surgery.  Claimant’s testimony reflects that he has been told that he 

is stuck with his present condition and will need to learn to live with it.  Claimant has submitted 

a video, which was taken at approximately 2:00 p.m. three (3) weeks prior to the hearing which 

accurately reflects his present physical condition:

A lot of swelling - - it will - - I’ll have the bulge, but the inside
where it’s pressing against the lungs and stuff, that’s what it’s not showing.
Other than me just short-winded, and I’ve never been short-winded. (T. 39).

Claimant maintains that the swelling is not pressing on his lungs, but his bladder and stomach as 

well. The video reflects the claimant’s skin on the left side going in and out, which the claimant
explained is actually his lung.(CX. #3).
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The testimony of the claimant reflects that he is currently on the following prescription

medicines: Skelaxin to remove some of the muscle pressure and muscle tension, 800 milligrams 

which claimant takes three (3) times per day; Zanaflex, 4 milligrams thirty minutes before bed, for

the inflammation/swelling, with a sedative component; Darvocet, which claimant takes three (3)

to four (4) times a day; Ambien.  All of the prescription medications were prescribed by Dr. Allen. 

The testimony in the record reflects that Dr. Allen assessed the claimant’s anatomical rating and

date of maximum medical improvement.

During cross-examination, claimant testified that he had never had any injuries prior to

January 23, 2008, which led to any kind of permanent disability.  Claimant’s testimony reflects

that other than the residuals of the January 23, 2008, injury there was nothing else medically

wrong with him.  Claimant is missing two (2) ribs and has difficulty breathing because of his lung

capacity on the left side.

Claimant ‘s testimony reflects that he had a problem doing what was requested during the

testing of his lung capacity.  Regarding the entry reflecting his inability to perform the maneuvers

necessary to measure his pulmonary function, claimant testified:

I was blowing into a tube and the more I tried to blow into 
the tube, they were telling me, “Blow and hold it, hold it, hold it.”
Well, the longer I was holding it, the whiter in the face I was getting
and I was about to fall out on them.  Just couldn’t perform what they 
were wanting me to do.  I can’t get enough air in to be able to push 
out. (T. 47-48).

The claimant acknowledged that there is nothing wrong with his right lung.  Claimant offered:

I wasn’t able to do the test.  I just couldn’t get enough air
intake.  They say it’s both lungs.  I can’t get enough air intake for
both lungs because of the swelling. (T. 48).
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The evidence in the record reflects that Dr. Allen assessed the claimant with a 12% whole 

person impairment rating.  The rating  was based on the claimant’s rib resection, abdominal

distention, and loss of motion. 

Claimant acknowledged that he is capable of doing some things, to include driving a

vehicle to take his grandchildren to daycare and the babysitter, which is three (3) miles from his

home.  Claimant denies that he is able to do yard work or anything around his house.  Regarding

his ability to go to the grocery store - Wal-Mart, claimant testified:

I make it as far as the front door to Wal-Mart and I wait on 
my wife right there. (T. 50).

Claimant acknowledged that he drove from his home in Alabama to Jonesboro, Arkansas for the 

hearing accompanied by his wife.  When questioned regarding whether he drove the entirety of

the trip from Alabama to Arkansas, claimant’s testimony reflects:

There’s no way.  She [his wife] drives up until she gets to 
these big towns, and it scares her in these big towns.  And me being,
having a truck driver’s experience, I take the wheel and drive through
the big towns.  Once I get her on the outskirts of the town, its - - I 
have to get back out again and stretch.  I have to get up every so often
and get out and stretch. (T. 56).

Claimant testified that in his travel from Mobile, Alabama to Jonesboro, Arkansas, he goes

through Jackson, Mississippi and Memphis, Tennessee. 

The claimant’s wife is employed and works during the day.  The claimant applied for and

is receiving Social Security Disability benefits.  The afore benefits are being reduced because of

the claimant’s receipt of workers’ compensation indemnity benefits.  The testimony of the

claimant reflects that in July 2010 he will be on Medicare.

The claimant identified his present treating physicians as Dr. Seibert and Dr. Allen. 
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Claimant’s testimony reflects, regarding his treatment regiment by his treating physicians:

The lung doctor, I go for a six-month checkup every six
months.  Dr. Allen is the one I go to to have to get injections when
the pain gets so bad around those ribs that were taken out. (T. 51).

Further, claimant noted that Dr. Allen prescribes his medications.  Claimant has not undergone

any physical therapy.  Regarding any second opinion physician, claimant testified:

I’ve been to Dr. McDaniels.  He said that there wasn’t nothing
- - he didn’t prescribe any more surgery - - that there wasn’t nothing
else he could do.  Dr. Seibert said that I’d just have to live with the 
swellingness.  And Dr. Allen is the only one that said that I could
keep coming back to him for the injections to - - when I couldn’t take
the - - when the pills wore off enough to where I had to start taking
injections again. (T. 52).

In identifying the swelling that is present, as reflected in the photographs and the video, claimant

offered:

Other than it’s my intestines.  Whatever it is, it’s swelling.
Whatever that was tacked to those ribs, when they took those ribs 
out, it has dropped and it’s what is doing the swelling. (T. 52-53).

The testimony of the claimant reflects that both lungs as well as his stomach and bladder are being

compressed by the swelling.

The testimony of the claimant reflects that he has not worked since his January 23, 2008,

injury because he has not been physically able.  There is testimony in the record to reflect that the

claimant presented to one former employer in an effort to determine if there was any work that he

could perform.  The testimony of the claimant reflects that he presented with the same

characteristics as during the hearing, difficulty breathing, limitation in walking, and swelling. 

Claimant acknowledged that realistic he would not have been physically capable of performing

any job even if offered.
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The medical in the record reflects that the claimant was discharged from St. Bernards

Medical Center on January 26, 2008., with directions to keep the left incisional site clean and dry,

and to follow up with his family doctor. (CX. #1, 1-4).  The medical reflects that the claimant was

next seen for medical treatment on January 28, 2008, at Pulmonary Associates by Dr. Lawrence

Bedsole, for evaluation.  The January 28, 2008, report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. Tuberville is a 55-year
old man, who had a severe accident at work approximately five days
ago.  He had severe left-sided rib fractures with resultant tension 
pneumothorax.  This occurred in Louisiana and he presents today after
having his chest tube pulled Friday in coming home to Mobile over the
weekend.  He is continuing to have shortness of breath primarily due to
limiting pain.  The pain is relieve somewhat by his Percocet medication.
He has been hesitant to take the Percocet as he does not generally take
medicines and is concerned about the risks of addition.  He denies any
significant cough, hemoptysis, anginal-type chest pain or other associations.

*       *       *

REVIEW OF SYSTEMS:
RESPIRATORY: Shortness of breath.

*       *       *

CONSTITUTIONAL: Normal general appearance.  He is a man in 
obvious pain.

*       *       *

CHEST: Positive bruising and abrasions on the left side of the chest.

*       *       *

MUSCULOSKELETAL:   Limited left sided shoulder movement, 
presumably secondary to pain and rib fractures.

*       *       *

DATA:    Chest x-ray performed today shows left-sided rib fractures
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in at least two spots that are visible.  Bilateral pleural effusions are 
present.  There is no evidence of recurrent pneumothorax although 
we will send for over-read.

IMPRESSION/PLAN: Status post rib fracture with pneumothorax.
Mr. Turberville has been encouraged today to take his pain medication
as directed and we discussed extensively the use of pain medication.
We further discussed the proper use of activity and use of incentive 
spirometer.  I explained the danger would be accumulation of pleural
fluid bilaterally due to the atelectasis as a result of his splinting with
pain.  We will follow-up in one week with a new chest x-ray and 
follow-up on him symptomatically.  He understands and agrees with 
out plan.  My primary concern would be any type of re-injury causing
a pneumothorax due to the disjoined ribs causing a puncture.  We 
and his wife understand this and have been instructed on calling 911
should he have any recurrent sensations of pneumothorax.  They will
also call us at that time and we will offer any help in that emergent 
situation that we may be able to.  Mr. Tuberville, his wife and I discussed
all of these things extensively today.  They understand and agree with
our plan.  They will follow-up with us in one week with repeat chest 
x-ray. (CX. #1, p. 5-6).

The claimant was seen in follow-up by Dr. Bedsole on February 4, 2008.  During the February 4,

2008, visit the claimant was provide prescriptions for Ambien, to assist with sleep and Skelaxin as

a muscle relaxant due to significant muscle spasm from the injury. (CX. #1, p. 7-8).

During a March 3, 2008, follow-up visit to Pulmonary Associates, Dr. Bedsole noted of

the claimant:

HISTORY OF PRESENT ILLNESS: Mr. Turberville is here for 
followup of his above-listed medical problem.  He is having no 
significant problems with his breathing other than occasional dyspnea
with exertion, however, he is continuing to have extreme pain which is
actually to the severity of causing hand tremors.  He complains of pain
in the rib area as well as extreme muscle spasms in the bac which have 
caused continuous pain.  He does not tolerate narcotic medication very
well and is receiving very little relief from the Skelaxin.  He denies any
cough, hemoptysis, wheeze, or onset of pain that mimics his 
pneumothorax previously.  
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*       *       *

CHEST X-RAY: Chest x-ray performed today shows increased
inflation, as expected, ribs still are disjointed.  Overall there is 
improvement in the chest x-ray.

IMPRESSION/PLAN: Status-post rib fracture with pneumothorax. 
We will refill Mr. Turberville’s Ambien and give him a small prescription
for Flexeril to allow him to try this medication and see if it works better
than Skelaxin.  Due to his unusual location of complaints in the midchest,
radiating to the back, we will check a CT scan of the chest with and 
without contrast and we will have him call two days after that in order
to follow up on those results.  For his extreme musculoskeletal pain and
possible ligamentous injury, we will refer him to Dr West and will copy
him my records.  Mr. Turberville understands and agrees with this plan.
He will follow up with us in a three-month time period with repeat chest
x-ray but will call us before that should he need us. (CX. #1, p. 9-10).

On June 9, 2008, the claimant was again seen at Pulmonary Associates,, however this time by Dr. 

Allen F. Seibert.  The office record of the afore visit reflects:

This guy had a peneumothorax and three rib fractures like six months ago
and he is still having a lot of pain that is fairly impressive.  He still has 
got point tenderness.  His chest is clear, but on the film it looks like No. 
4 has healed, but 5 and 6 have got nonunion and I do not even see a bony
callous here.  This is kind of incredible.  There may be callous on 5, but
there is not on 6 and the man is sitting here splinting almost six months 
out from his injury with radiographic nonunion.  I think this is one of 
those rear instances that need intervention, so we will send him to the
thoracic surgeons.

ADDENDUM: The report says Nos. 6, 7 and 8.  In going back I thought
it was 5, 6 and 7 and it looks like 5 is healed and 6 and 7 have not. 
(CX. #1, p. 11).

      
Pursuant to the above, the medical in the record reflects that the claimant was seen on 

July 1, 2008, by Dr. Larkin J. Daniels with Cardio-Thoracic & Vascular Surgical Associates, 

P.C., in Mobile, Alabama.  The clinic note regarding the visit reflects, in pertinent part:
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Mr. Turberville is a fifty-five year old gentlemen who had an injury
at work in Arkansas, fell into a hole across a sharp point of metal and 
had multiple rib fractures and a left pneumothorax.  He recovered from
the pneumothorax, but he has had long term severe pain from suggested
non-union of ribs in the left chest.  He has been seen Dr. Bedsole and 
subsequently Dr. Allen Seibert.  Dr. Seibert has asked that we see him 
regarding the non-union of portions of ribs in the left chest from consideration
of resection.  

*       *       *

MEDS:   Percocet and Skelaxin.
ROS:   He admits to fatigue, shortness of breath, which he relates to the
chest wall pain.  He denies any abdominal complaints.  He denies any 
difficulties with his lower extremities.  All other ROS is negative.

*       *       *

PULMONARY: Lungs are clear bilaterally.
He has significant focal chest wall pain over the posterior thorax in the
range of the 6th, 7th , an d8th ribs.  There does appear to be a chest wall
defect in this region.

*       *       *

IMPRESSION: Fifty-five year old male, status-post blunt trauma to 
the left chest with rib fractures with persistent pain over areas that 
are healing poorly.
RECOMMENDATION:   1).  Chest CT scan to further evaluate the
chest wall and see if there are indeed fragments that are displaced that
may improve with surgical resection.  2).  I have suggested a small
left thoracotomy to evaluate these sites.  We can consider removal of
segments to the rib that are causing issues, as well as transecting 
intercostal nerve.  I reviewed risks and benefits of these procedures 
in great detail with the patient and his wife.  He understands and is
anxious to proceed the anything that may have the opportunity to 
help him.  I have emphasized several times that there is no guarantee
whatsoever that this will resolve all of his issues.  Other risks include:
bleeding, infection, injury to any thoracic structures, and imponderables.
(CX. #1, p. 14).

The claimant underwent the CT scan on July 10, 2008, which disclosed old left rib fractures and 
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“minimal atelectasis versus scarring right lung base”. (CX. #1, p. 14).  On July 25, 2008, the 

claimant underwent surgery under the care of Dr. Daniels in the form of a “left posterolateral 

thoracotomy, resection of portion of left 8th an d9th rigs, and transection of 8th an d9th intercostal 

nerves”. (CX. #1, p. 17-22). 

On August 25, 2008, the claimant was again seen by Dr. Seibert at Pulmonary Associates.  

The office relative to the afore visit reflects, in pertinent part:

He got his surgery for his non-union of his rib fractures and I would 
refer the reader to Dr. Larkin Daniels’ notes for the details of that 
surgery.  He is still having quite a bit of pain.  He is still very 
uncomfortable.  He is not quite as miserable as he was the day I saw
him, but he is still pretty miserable.  He is splinting at rest.  He has 
difficulty in arising.  He has difficulty with a vital capacity maneuver.
His chest is well aerated; that is not a problem.  He has got localized
paradoxical motion at the incision site, and I told him it would probably
be three or four months before he really knows if this is really going
to work or not; in the meantime he needed to see a pain management
doctor. (CX. #1, p. 24).

The record reflects the presence of a December 10, 2008, progress note relative to the claimant, 

base on a visit to Dr. Allen.  The claimant was seen in follow up to his CT scan of the abdomen, 

which snowed no abnormalities.  The impression of the claimant’s complaints, as reflected in the 

progress note was that of intercostal neuralgia secondary to previous rib fracture. (CX. #1,p. 25).  

A December 22, 2008, clinic note of Dr. Seibert relative to a visit of the claimant of the 

same date reflect:

Mr. Turberville had a rib resection for control of pain due to nonunion
and now he has got an unstable abdominothoracic junction, and although
he does not have a true hernia, he has not [got] an impressive bulge where
 the abdominal wall meets the chest wall, and I have not idea what to do 
about it.  I would not do anything about it.  I think I would live with it.   

        (CX. #1, p. 28).
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On January 21, 2009, the claimant underwent a Functional Capacity Evaluation.  The 

FCE reflects the claimant’s maximum bilateral carrying was 15 pounds - 50 ft.; maximum 

push/pull at 10 pounds; left hand lift/carry at 5 pounds; right hand lift/carry at 10 pounds; and 

maximum push/pull wheels at 180 pounds.  Additionally, the FCE recites that the claimant 

demonstrated two (2) inconsistencies during the evaluation.  The evaluation further reflects, in 

pertinent part:

RECOMMENDATIONS: Patient demonstrated the ability to lift in
the light physical demand level of 15 pounds from the waist level to 
the shoulder level.  Patient reported he has filed and been approved for
social security disability.  Patient had difficulty continuing with several
tasks secondary to left rib pain and shortness of breath reported as limiting
factor.  Patient to return to attending physician for recommendations.  
Case resolvement may be appropriate at this time.

*       *       *

INCONSISTENCIES: For clarification purposes, it should be explained
that a report which describes a patient as being inconsistent is still a 
valid report containing viable, useful information.  Tasks are noted as being
inconsistent when discrepancies occur between tow or more activities
involving similar physical characteristics.  Unless the following movements
or discrepancies can be explained clinically then they will be classified as 
inconsistent. .   .   . (CX. #1, p. 29-35).

The FCE identified the claimant’s treating physician as Dr. Allen and a diagnosis of intercostal 

neuralgia.

The claimant was seen in follow-up by Dr. Allen on January 27, 2009, at which time the

FCE results were available.  After noting the results of the FCE and conducting a physical

examination, which was unchanged, the January 27, 2009, progress note of Dr. Allen reflects,

regarding the claimant:

IMPRESSION:
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1. Maximum medical benefit today.
2. Permanent partial impairment 12 percent.
3. He is in the light category of work with restrictions 
per the Functional Capacity Evaluation.

PLAN:   He is at Maximum Medical Improvement today, 1/27/09.
Permanent partial impairment 12 percent whole body, based on his
diminished lung capacity as well as his rig resection and his abdominal 
distention and loss of motion.  He will return to clinic p.r.n. (CX. #1, p. 37).

The record reflects the presence of a March 18, 2009, correspondence of Dr. Larkin J. 

Daniels of Cardio-Thoracic & Vascular Surgical Associates, P.C., regarding the claimant:

Pleas accept this letter on behalf of Mr. Turberville.  I did a procedure 
on hin to try and resect an area crush injury to a rib in July, 2008.
Unfortunately, he has recurrence of the same pain that he had before the
surgery.  There is no further surgical options for him from our standpoint.
Unfortunately, I have nothing else to offer him.   .   .   (CX. #1, p. 40).

A June 23, 2009, clinic report of Dr. Allen F. Seibert reflects regarding a visit by the 

claimant of the same date:

This is a man who had a nasty fall and thoracic wall injury in January 
2008, if I remember correctly, and he had multiple rib fractures.  Several
ribs were displaced, traumatic pneumothorax treated in a standard fasion
with tube thoracostomy and time.  When his lung was re-inflated he 
continued to have terrible problems with pain and nonunion, and ended
up getting tow ribs resected.  He now has a permanent flail segment and
continues to have problems with pain and breathlessness.  He is unable
to perform the maneuvers necessary to measure his pulmonary function,
but his FEV is at leasat 1.13 liters, which is 35 percent predicted.

PHYSICAL EXAM: His vitals are charted.  His chest is clear.  He has a
bulging segment on the left inferiorly and clearly has a flail segment with
tidal breathing.

CHEST X-RAY: The chest x-ray shows no acute infiltrates.  He finally
has developed what appear to be stabilizing calluses on the displaced rib
fractures and he has got the remnants of his rib fractures.

PLAN: I do not know that [t]here is any more therapy available for this
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other than external stabilization, time and pain management.  I will 
continue to see him on an annual basis and we will communicate 
with his case worker, but I think he is just kind of stuck. (CX. #1, p.41).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of medical records and other documentary and video evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim 

which arose on January 23, 2008, during which time the employee-employer-carrier relationship

existed among the parties when the claimant sustained a injury arising out of and in the course of

his employment.

2. On January 23, 2008, the claimant earned wages sufficient to entitle him to 

weekly workers’ compensation benefits at the maximum applicable rate of $522.00/$392.00, for

total/permanent partial disability.   

3. The claimant reached the end of his healing period on January 27, 2009, with a 

residual anatomical impairment of 12% to the body as a whole as a result of the January 23, 2008,

compensable injury.

4. When the clamant’s age, education, work experience, and other matters 

reasonably expected to affect his future earning capacity are considered, the evidence

preponderates that the claimant has sustained a loss of earning capacity in the amount of 88%

over and above his anatomical impairment..

5. The evidence preponderates that the claimant has been rendered incapable,

because of the January 23, 2008, compensable injury, to earn any meaningful wages in the same
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or other employment, thereby rendering him permanently totally disabled, pursuant to Ark. Code

Ann. §11-9-519 (e).    

6. Respondents #1 shall pay all reasonably necessary and related hospital and 

medical expenses arising out of the injury of January 23, 2008.

7. Respondent #1 have controverted the claimant’s entitlement to permanent total 

disability benefits in excess of the 12% anatomical impairment.

CONCLUSIONS

The compensability of the claimant’s January 23, 2008, injury is not disputed. 

Respondents #1 accepted the January 23,2008, injury of the claimant as compensable and paid

corresponding medical and temporary total disability benefits in connection with same.  The

claimant was ultimately assessed by one of his treating physicians with a 12% permanent physical

impairment as a result of the January 23, 2008, injury and determined to be at maximum medical

improvement.  Respondents #1 commenced the payment of permanent partial disability benefits to

correspond with the assessed impairment.  

The claimant contends that he has been rendered permanently and totally disabled as a

result of the compensable January 23, 2008, injury and is entitled to corresponding permanent

total disability benefits.  Alternatively, claimant contends that if he is not permanently and totally

disabled he has sustained wage loss disability far in excess of the 12% whole person anatomical

impairment.  Respondents #1 contend that the 12% anatomical rating assessed the claimant is not

based on objective findings and is not in accord with the AMA Guides, and dispute if any

permanent partial disability was produced by the January 23, 2008, accident.  Respondents #1

deny that the claimant is permanently totally disabled.
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The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.  As previously noted, there is not

a dispute regarding the compensability of the claimant’s January 23, 2008, injury.  Further, there

is not a dispute regarding the nature and extent of the claimant’s physical injury growing out of

the January 23, 2008, accident.

Permanent Physical Impairment

In the January 23, 2008, accident the claimant sustained a fracture of four (4) ribs on the

left side as well as the puncture of his left lung in the accidental fall.  The medical discloses that

the claimant ultimately underwent surgery in connection with two (2) of the nonunion ribs of the

left chest wall.  The surgical procedure included a left posterolateral thoracotomy, resection of

portions of the left 8th and 9th ribs and transection of 8th and 9th intercostal nerves.  The claimant’s

final diagnosis is intercostal neuralgia. 

The residuals of the claimant’s injury impact his respiratory, nervous system

musculoskeletal systems.  Dr. Larkin J. Daniels performed the claimant’s July 25, 2008, surgery

regarding resection of portions of the ribs.  Dr. Herbert V. Allen, III, who directs the claimant’s

medicine regiment, reviewed the FCE results and assessed the claimant at MMI with a 12% whole

person impairment following his January 27, 2009, physical examination.  In assessing the afore

impairment rating, Dr. Allen noted that the same was based on the claimant diminished lung

capacity as well as his rib resection and his abdominal distention and loss of motion.   Dr. Allen F.

Seibert, a pulmonary specialist, provided results of the claimant’s pulmonary functions, which

included FEV1 at 1.3 liters, which is 35% predicted.
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Pursuant to Table 8, p. 5/162 of the Guides to the Evaluation of Permanent Impairment,

4th Ed., the 12% impairment would be appropriate in the instant claim, when the same is coupled

with claimant’s rib resections and abdominal distention.  Dequeen Sand & Gravel Co. v. Cox, 95

Ark. App. 234, 236 S.W.3d. 5, (2006); Singleton v. City of Pine Bluff, ___ Ark. App. ___, ___

S.W.3d. ___, (2006).  Although Dr. Allen does not cite to the AMA Guides when stating his

opinion of the claimant’s impairment rating, the courts of Arkansas have noted that Arkansas does

not require any specific “magic words” with respect to expert opinions.  Expert opinions are  to

be judged upon the entirety of the opinion, not validated or invalidated on the presence or lack of

“magic words.”  Averitt Express, Inc., v. Gilley, 104 Ark. App. 16, ___ S.W.3d. __, (2008);

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).  The evidence

preponderates that the claimant has sustained a permanent physical impairment in the amount of

12% to the body as a whole as a result of the January 23, 2008, compensable injury.

Wage Loss/Loss of Earning Capacity

At the time of the hearing in this claim, the claimant with a date of birth of January 22,

1953, was 56 years old.  While he reached the 12th grade, the claimant did not graduate high

school, instead entering the workforce as a laborer.  Claimant has had no further formal education

or training since leaving high school.  The claimant present as varied work history of heavy

manual labor to include construction, truck driver hauling heavy equipment, which included

loading and off-loading along with operation of same, and finally as a millwright.  While the

evidence disclosed a regular and consistent employment history prior to the January 23, 2008,

accident in the employment of respondents #1, the claimant has not worked since sustaining the

compensable injury.
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The claimant physical restrictions growing out of the January 23, 2008, compensable

injury include limitations on lifting, bending, sitting, standing, and walking.  The claimant is

restricted in the amount of driving that the perform.  Further, clamant has severe restrictive

breathing capacity with respect to both lungs.  The claimant’s posture is altered as a result of

residuals of his compensable injury.  The inflation/deflation of the claimant’s left lung is visible as

is the abdominal distention when is shirt is removed, as view in the photographs and DVD in the

record.  The evidence preponderates that when the claimant employment/work history is

considered along with his age, education, permanent restrictions and limitations, are considered,

the claimant has sustained a loss of earning capacity/wage loss of 88% in excess of and in addition

to his 12% anatomical impairment, rendering him permanently and totally disabled.  Respondents

#1 have controverted the claimant’s entitlement permanent disability in excess of the 12%

anatomical impairment.

Permanent Total Disability

Ark. Code Ann. §11-9-519, Compensation for disability - - Total disability, provides, in

pertinent part:

(c) In all other cases, permanent total disability shall be 
determined in accordance with the facts.

*       *       *

(e) (1) “Permanent total disability” means inability, because of
compensable injury or occupational disease, to earn any meaningful 
wages in the same or other employment.

(2) The burden of proof shall be on the employee to prove 
inability to earn any meaningful wages in the same or other employment.

There is no statutory requirement in making a permanent total disability determination that a
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claimant must have an impairment rating established by medical evidence.  

The claimant had a work history which consisted of heavy physical labor.  Claimant

presented credible testimony of approaching one of his former employer to inquire about possible

work.  While the claimant had previously work as a millwright for the afore, he did not limit his

inquiry to a millwright position.  The evidence discloses that even had the claimant been offered

employment he could not physically perform sustained period of activities required to perform

employment duties.  Claimant has restrictions on his air intake, suffers from pain which requires

medication and limits the duration of activities of sitting, standing, walking bending and lifting. 

Rutherford v. Mid-Delta Community Services, Inc., 102 Ark. App. 317, __ S.W.3d __ (2008). 

The credible evidence in the record preponderates that the claimant is unable, because of the

January 23, 208, compensable injury to earn any meaningful wages in the same or any other

employment.  The claimant has been rendered permanently totally disabled , pursuant to Ark.

Code Ann. §11-9-519.   Respondents #1 have controverted the claimant’s entitlement to

permanent total disability benefits.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent total

disability benefits at the weekly compensation benefit rate of $522.00, as a result of the claimant’s

compensable injury of January 23,2008.  Said sums accrued shall be paid in lump without

discount.  Respondents #1 may claim credit for sums heretofore paid toward the afore obligation.

Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s January 23, 2008, compensable injury, to include medical relate travel.
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Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

    


