
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F807177

TOMMY L. TROUTMAN, EMPLOYEE CLAIMANT

D & J TRUCKING OF AMITY, INC., 

EMPLOYER RESPONDENT

AMERICAN INTERSTATE INS. CO. C/O 

AMERISAFE RISK SERVICES, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 27, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,

Arkansas.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 2, 2009, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted in this matter on

April 16, 2009, and a Prehearing Order was filed that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1", and made a part of the

record herein without objection, subject to any modifications made on the record

at the full hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including July 8, 2008.

3) The issues regarding compensation rate determination are

reserved.

4) All issues concerning possible underpayment are reserved.

5) The issue related to Philip Wilson’s attorney’s lien is

reserved.

6) The claimant did receive unemployment benefits during the

time frame of requested temporary total disability in the

amount of $2,754.00.  The parties agree that should an award

of indemnity benefits be made in this claim that respondents

are entitled to a credit for the unemployment benefits

received.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable left foot injury

on July 8, 2008.

2) If compensability is overcome, whether claimant is entitled to

temporary total disability benefits from October 21, 2008,

through December 28, 2008, additional medical treatment,

and attorney’s fees.

At the full hearing, the claimant contended the following:

1) That he should be paid at the appropriate compensation rate.

2) That he did sustain a compensable left foot injury on or about

July 8, 2008.

3) That he is entitled to temporary total disability benefits and/or

temporary partial disability benefits from on or about
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October 21, 2008, through December 28, 2008.

4) That respondents should be ordered to pay attorney’s fees as

provided by law, including the attorney’s fees on previously

voluntarily paid temporary total disability benefits if

respondents are now controverting the matter in its entirety.

At the full hearing, the respondents contended that the claimant has no new

objective medical findings, that an X-ray of his foot three days after the incident

showed an “old fracture”, that this is a preexisting problem and it is not the result

of the July 8, 2008, incident.

DISCUSSION

The claimant began working for the respondent-employer as a truck driver

in November of 2001.  The claimant testified that his duties primarily consisted

of hauling eggs and egg packing supplies.  The claimant testified that his job

required him to load and unload eggs and packing supplies at various locations.

Q You are going to like the farms that are producing the eggs?

A Yes, sir.

Q And you are going to take these eggs and take them back to

who?

A To Del Mesa's warehouse there in Glenwood. My job consists

of taking supplies out to a farm, you know, unloading them there,

putting the eggs on and bringing them back to the plant.

Q When you say you are talking supplies out to the farms, what

kind of supplies are you talking about?
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A Just stuff that they pack the eggs in, you know, either fiber,

boxes or baskets.

Q Okay.  And then the eggs that have to be loaded back onto

the truck, do you have to do that or does someone else have to do

that?

A I do that.

(T. pg. 14, lines 6-22)

The claimant testified that when loading and unloading from the back of his

truck eggs and various supplies, he would have the assistance of a lift gate.  The

claimant testified that typically he would lower himself and the supplies on the lift

gate about a foot or two above the ground and then step off or jump slightly to the

ground.  On the night of July 8, 2008, the claimant testified that he jumped from

the back of his truck in an effort to load and unload his truck when he landed on

an uneven surface and “kind of twisted my ankle.”  The claimant testified that

upon impact from the jump he immediately felt pain in his left lower extremity.

The claimant testified as follows regarding the incident on July 8, 2008:

A This house that I'm talking about, he has gone and done a

whole bunch of river rock and they are good size rocks, if you know

what I'm talking about, all different size rocks, and he's got them

spread out along the front of his chicken houses.  W ell , when I

jumped down I landed on one of them pretty good size ones and I

kind of twisted my ankle and, you know, I felt the pain immediately,

but I just kind of shook it off.  You know, it's happened where I have

jumped down and kind of twisted it before and I just went on with it.
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(T. pg. 19, lines 4-14)

Following the incident, the claimant testified that he continued to perform

his work duties for a few days, but ultimately the pain and swelling in his foot

required him to seek medical attention.  The medical records show that the

claimant ultimately reported to Mena Regional Medical Center on July 11, 2008,

with left foot problems.  The medical report from Mena Regional Health Systems

from July 11, 2008, found at Claimant’s Exhibit 1, page 2, shows that the claimant

had left foot and ankle pain for the last four days.  An X-ray was done on July 11,

2008, of the claimant’s left foot and ankle which showed “old fracture of the base

of the fifth metatarsal bone.”  (Cl. Ex. 1, pg. 3) The claimant testified that when

he was advised that he had broken his foot per the X-ray, he immediately knew

that he must have done it on July 8, 2008, while jumping out of the back of his

truck.  The claimant testified that once he was told on July 11, 2008, about his

broken foot, he immediately called his supervisor, Mr. Bruce Doster.  

The claimant testified that prior to July 8, 2008, he had never had any

problems with his left foot and he had never been told that he had a broken left

foot.  The claimant testified that when he notified Mr. Doster, he was then

assigned a claims adjuster by the name of Jeremy Johnson.  The claimant

testified that an appointment was set up for him on July 25, 2008, at Arkansas
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Specialty Orthopaedics with Dr. Eric Gordon.  The claimant testified that the

claims adjuster attended the July 25, 2008, doctor visit.  Dr. Gordon’s report of

July 25, 2008, found at Claimant’s Exhibit 1, pages 4 and 5, shows that the

claimant did have swelling of the left foot around the base of his fifth metatarsal.

Dr. Gordon also opined that the claimant had a fracture at the base of his fifth

metatarsal on his left foot.  At that time, Dr. Gordon recommended placing the

claimant in a boot walker in hopes that the claimant’s fracture would heal without

surgery.  Dr. Gordon at that time placed the claimant on light duty “with desk type

work only.”  (Cl. Ex. 1, pg. 5)

The claimant followed up with Dr. Gordon on September 5, 2008, and

found that the claimant’s fracture did not appear to be healing.  Due to the

fracture not healing with conservative treatment, Dr. Gordon recommended the

claimant proceed with surgery in the near future.  (Cl. Ex. 1, pps. 6-7) Dr. Gordon

also took X-rays of the claimant’s left foot and stated:

I do not have the actual films that the radiologist reviewed but the

ones I viewed that were taken here in clinic are per my previous

report.  I did re-review those.  They do show an obvious fracture

there at the base of the 5th metatarsal.  I cannot say exactly based

on the films whether it is old or new but I would recommend clinic

correlation, as I would expect the radiologist would.  The patient was

tender there.  (Cl. Ex. 1, pg. 8) 

Dr. Gordon went on to say in his November 7, 2008, report found at Claimant’s
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Exhibit 1, page 10:

The history and mechanism of injury that he reported did correspond

with the x-ray findings of a fracture at the base of his fifth metatarsal.

The edges of the bone did appear to be somewhat rounded, which

gave the radiologist concern that this was possibly an old injury.

The patient; however, was tender to palpation over the area of

concern and because of that, I felt this was an acute injury.

The respondents in this matter have contested compensability primarily due to

the initial radiologist’s report stating “old fracture.”

The claimant testified that he returned back to work for the respondent-

employer; however, that he was laid off between October 21, 2008, through

December 29, 2008, and has requested temporary total disability for that time

frame.  The claimant testified that his employer told him that he was laying him

off to give his foot time to rest and that the claimant’s condition created a high

risk.  The parties stipulated that claimant did draw unemployment benefits during

the period of requested temporary total disability in the amount of $2,754.00.

ADJUDICATION

It must first be noted that I found the claimant to be a highly credible

witness.  The claimant’s testimony regarding the incident that took place on

July 8, 2008, lines up with that contained in the medical reports.  W hen the

claimant reported on July 11, 2008, for his first medical treatment he indicated the

pain had been there approximately four days.  It must also be pointed out that at



TOMMY L. TROUTMAN - F807177

-8-

no time prior  did the claimant ever have any problems with his left foot nor did

his left foot ever hinder him from performing his work related duties for the nearly

seven years previous to the July 8, 2008, incident.  

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable. Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 160

S.W.3d 150 (2003).  An aggravation of a preexisting non-compensable condition

by a compensable injury is itself compensable.  Oliver v. Guardsmark, 68 Ark.

App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting from an

independent incident.  Crudup v. Regal W are, Inc. 341 Ark. 804 20 S.W.3d 900

(2000).  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability

for the aggravation.  Farmland Ins. Co. v. Dubios, 54 Ark. App. 144, 923 S.W.2d

883 (1996).

Arkansas Code Annotated Section 11-9-102(4)(A) defines “compensable

injury”:

(i) an accidental injury causing internal or external physical harm to

the body . . . arising out of and in the course of employment which

requires medical services or results in disability or death.  An injury

is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.
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A compensable injury must be established by medical evidence supported

by objective findings.  A.C.A. § 11-9-102(4)(D).  “Objective findings” are those

findings which cannot come under the voluntary control of the patient. A.C.A. §

11-9-102(16)(a)(i).  Here, the claimant underwent a thorough examination of his

left foot on July 25, 2008, by Dr. Gordon; which, revealed objective findings of the

claimant’s left foot and injury.  Dr. Gordon’s report found at Claimant’s Exhibit 1,

page 4, states, “Inspection of the left foot reveals some mild swelling around the

base of his fifth metatarsal.”  

Respondents’ main argument is that the claimant’s fracture was preexisting

and therefore not compensable.  However, I find this argument to be without

merit.  Clearly, even if the claimant had a preexisting fracture of his left foot, it did

not hinder him to perform his work duties and he certainly did not require surgery

prior to July 8, 2008.  If claimant did have a preexisting condition, it was certainly

aggravated on July 8, 2008.  As stated above, the elements for a compensable

aggravation are the same for a new compensable injury.  I specifically find that

the claimant has met his burden of proof by a preponderance of the evidence of

all the elements outlined above for a compensable injury.  I find that claimant has

proven by a preponderance of the evidence that he sustained a compensable left

foot injury or a compensable aggravation left foot injury by specific incident on
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July 8, 2008.  The claimant credibly testified he had no swelling of his left foot

prior to jumping out of the back of the truck on July 8, 2008, nor did he ever have

any problems whatsoever with his left foot prior to July 8, 2008.

Employers shall promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with injury received by

the employee.  A.C.A. § 11-9-508(a).  W hat constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  I find that the

claimant has proven by a preponderance of the evidence that the medical

treatment contained in the record that he has received to his left foot to be

reasonable, necessary, and related to his July 8, 2008, compensable injury.

Therefore, the respondents are directed to pay for all medical treatment

contained in the record herein to the claimant’s left foot pursuant to Commission

Rule 30.  Further, I find that the now recommended surgery to the claimant’s left

foot by Dr. Gordon is reasonable, necessary, and related to the claimant’s

compensable left foot injury and therefore is the respondents’ responsibility.

An employee that suffers a scheduled injury is entitled to receive temporary

total disability benefits or temporary partial disability benefits during their healing

period or until they return to work, whichever occurs first.  Wheeler Const. Co. v.
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Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  Clearly, the claimant is still

within his healing period from his compensable injury as he has not had the

surgery now recommended by Dr. Gordon.  Additionally, I find that the claimant

was not working due to his compensable injury for the period of October 21,

2008, through December 28, 2008.  I also find that the claimant’s failure to work

for that period was directly related to his compensable injury.  Therefore, I find

that the claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits for the period of October 21, 2008,

through December 28, 2008.  The parties stipulated that the claimant received

unemployment compensation benefits for the period of temporary total disability

now awarded in the amount of $2,754.00.  The parties agree that the respondents

are entitled to a credit for the unemployment benefits received.  However, I do

find that the claimant’s attorney is entitled to a full statutory attorney’s fees on all

the indemnity benefits awarded.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made
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in accordance with Arkansas Code Annotated Section 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to his left foot by

specific incident on July 8, 2008.

4) The claimant has proven by a preponderance of the evidence

that he remained within his healing period from his

compensable injury and did not return to work for the period

of October 21, 2008, through December 28, 2008.  Therefore,

the claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability benefits for the

above stated period, plus the maximum statutory attorney’s

fees.

5) The respondents are entitled to a credit for the unemployment

benefits stipulated herein in the amount of $2,754.00.

6) The claimant has proven by a preponderance of the evidence

that the medical treatment contained in the record herein is

reasonable, necessary, and related to his compensable injury

and therefore the respondents’ responsibility.  Further, I find

that the claimant has proven by a preponderance of the

evidence that the surgery now recommended by Dr. Gordon

is reasonable, necessary, and related to his compensable

injury and therefore also the respondents’ responsibility.

7) The claimant’s attorney, the Honorable Gregory Giles, is

entitled to a full statutory attorney’s fees on all indemnity

benefits awarded herein.

AWARD
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Claimant sustained a compensable injury to his left foot on July 8, 2008,

and has proven entitlement to temporary total disability benefits for the period of

October 21, 2008, through December 28, 2008, and the respondents are ordered

to pay said benefits in accordance with the findings of fact and conclusions of law

set forth herein.  

All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid pursuant to Arkansas Code

Annotated Section 11-9-809.

Because temporary total disability benefits were controverted in their

entirety, the claimant’s attorney would be entitled to a 25% attorney’s fees on

indemnity benefits awarded herein, one-half of said fee to be paid by claimant

and one-half to be paid by the respondents in accordance with Arkansas Code

Annotated Section 11-9-715.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


