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Claimant represented by Mr. C. Michael White, Attorney-at-Law, North Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted October 23, 2009, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on September 16,

2009, and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were correctly set out in the Prehearing Order, subject to an amendment concerning

the nature of the claimant’s injury, specifically, that the claimant sustained a

compensable injury to her left ankle on said date rather than a back injury reflected

in the Prehearing Oder.  A copy of the Prehearing Order was introduced, without

objection, as “Commission’s Exhibit 1.”
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It was stipulated that the employee/employer relationship existed at all

relevant times, including June 16, 1999; that the claimant sustained a compensable

left ankle injury on said date; that she earned sufficient wages to entitle her to

compensation rates of $261.00 per week for temporary total disability and $196.00

per week for permanent partial disability; that respondents have  accepted and paid

all related medical treatment through the present, save the immediate request which

respondents specifically controverted.

By agreement of the parties, the sole issue presented for determination was

whether the claimant was entitled to additional medical treatment in the form of pain

management.

Claimant contended, in summary, that she continued to experience pain and

disabling symptoms as the result of her compensable injury; that her authorized

treating physician has recommended additional medical treatment, specifically, a

course of pain management which the claimant maintains is reasonably necessary

medical treatment.  If awarded, claimant requests a controverted attorney’s fee on

the additional medical, pointing out that the injury occurred prior to the statutory

changes on attorney’s fees.

The respondents contended that the pain management treatment was not

reasonably necessary as related to the claimant’s compensable injury.

Respondents further contended that the claimant could not prove that the major

cause of her need for treatment was the compensable injury.
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The claimant testified in her own behalf.  Rhonda Fleming, a nurse case

manager, was called as a witness by the respondents.  The record is composed

solely of the transcript of the October 23, 2009, hearing containing a volume of

medical records consisting of eighty-six (86) pages, introduced as “Claimant’s

Exhibit A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she is

entitled to an evaluation and consultation by a pain management specialist

to determine whether additional treatment in the form of pain management

would benefit the claimant and maintain and/or improve her condition.

4. All additional issues are, by necessity, specifically reserved.

DISCUSSION

The claimant, Tammy Tripp, testified in her own behalf.  The claimant is
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forty-two (42) years old.  Her primary work history has consisted of factory work.

At the time of the within hearing, the claimant was drawing social security disability

benefits.  The claimant maintained that her eligibility for social security was based

upon the significant injury she sustained to her left ankle while working for the

respondent herein.  At the time of the hearing, the claimant was also enrolled in

college with the intention of obtaining a degree to become a social worker.  The

claimant worked for L. A. Darling Company for approximately four (4) years prior to

sustaining an injury to her left ankle as the result of a specific incident identifiable

in time and place of occurrence on June 16, 1999.  The claimant was coming down

a flight of stairs when she slipped and fell, sustaining a fracture to the left ankle.

The claimant was taken by ambulance to the emergency room in Piggott, Arkansas,

where her left lower extremity was place in a cast.  The claimant was then sent to

Dr. Terence Braden, D.O., in Jonesboro, Arkansas.  Dr. Braden subsequently

referred the claimant to Dr. Steven A. Kulik, an orthopedic surgeon with Arkansas

Specialty Care Centers in Sherwood, Arkansas.  Dr. Kulik initially recommended a

left ankle arthroscopy with a partial ankle synovectomy arthroscopically, as well as

an achilles tendon lengtening and possibly a gastrocnemius resection.

Respondents then sent the claimant to the Memphis Orthopaedic Group for an

independent medical examination.   Apparently, the Memphis Orthopaedic Group

agreed with some of Dr. Kulik’s recommendations, but disagreed with the gastroc

lengthening.  (Cl. Ex. A, pp.8-13)
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The claimant then returned to the care of Dr. Steven Kulik.  Dr. Kulik has

remained the claimant’s primary and authorized medical provider for almost ten (10)

years.  The record reflects that the claimant has undergone four (4) surgical

procedures on her left ankle.  All surgeries have been performed by Dr. Kulik.  The

claimant ultimately required an ankle replacement.  The claimant’s left total ankle

replacement was performed on February 7, 2006.  Rather than conduct an

exhaustive analysis of the medical evidence, suffice it to say that the claimant

reached maximum medical improvement on June 5, 2008, at which time Dr. Kulik

assigned permanent physical impairments which respondents have accepted and

paid.  Approximately nine (9) months later, Dr. Kulik dictated, and transcribed, an

addendum to the June 6, 2008, report which was either inadvertently omitted or

added later which states:

ADDENDUM:     Ms. Tripp would greatly benefit from a consultation to a pain
medicine specialist for any residual ankle pain following her recent total ankle.  (Cl.
Ex. A, pp. 70-71)

Respondents called Rhonda Fleming as a witness.  Ms. Fleming is a

registered nurse.  She was assigned to be the nurse case manager in this claim

during 2007.  Apparently, Ms. Fleming attended the claimant’s examination and

evaluation during the claimant’s last office visit to Dr. Kulik, aforementioned.  The

substance of Ms. Fleming testimony was that while waiting for the examination, the

claimant mentioned that she had an acquaintance who was attending a pain

management clinic and that the claimant hoped to be able to attend a pain
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management clinic also.  (Tr.30-31)

In rebuttal, the claimant denied the conversation and discussion related by

Ms. Fleming.  As will be set out further below, I do not find any significant relevance

to whether Dr. Kulik’s recommendation was based upon the claimant’s request or

made at his own instance.

Again, the sole issue presented for determination was whether the claimant

was entitled to additional medical treatment in the form of pain management.

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  The Commission may award medical treatment for

continued pain even after the end of the claimant’s healing period.  Georgia-Pac.

Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d 463 (1997).

Respondents contend that the pain management treatment was not

reasonably necessary as related to the compensable injury.  Respondents have



-7-

exercised good faith in meeting its obligations under our workers’ compensation

laws by paying all related medical, to date, save the requested additional medical

treatment.  The claimant’s testimony that she continues to experience significant

problems with her left ankle is supported by the medical evidence.  The claimant

continues to experience pain, swelling, and discoloration of the extremity.  The

claimant continues to take prescription medications including Vicodin and Valium.

The claimant’s authorized treating physician has suggested that the claimant would

greatly benefit from a consultation to a pain medicine specialist for any residual

ankle pain resulting from the total ankle replacement.  I find that the claimant’s

request is reasonably necessary.  There is no competing medical opinion to

suggest that consultation to a pain management specialist is not reasonably

necessary.  Respondents rely, in part, on testimony from the nurse case manager

that the claimant, rather than Dr. Kulik, suggested the recommended evaluation and

treatment.  I find no significance to whether either Dr. Kulik felt the claimant would

benefit from a consultation or the claimant made the suggestion herself.  Dr. Kulik

has been an authorized treating physician for almost ten (10) years.  Any

doctor/patient relationship requires an exchange of information between the patient

and doctor.  Dr. Kulik would not make a recommendation if he felt a claimant’s

request was unreasonable.  Patients frequently request narcotic pain medication

which physicians refuse.  In this instance, the claimant is seeking, at the very least,

an evaluation to determine whether her dependency upon medication can be
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reduced so that she can continue to pursue her education and return to work in a

less physical demanding setting.  The request is reasonably necessary and

recommended by the authorized treating physician.  

Respondents further contend that the claimant cannot prove that the major

cause of her need for treatment is the compensable injury.  Respondents’

alternative contention is simply without merit.  First, major cause is not a

requirement for the need of additional medical treatment.  However, even if major

cause is a requirement, clearly, in the instant case, the claimant has proven that the

major cause of the requested treatment is the compensable injury.  In fact, it is the

only cause.

AWARD

Respondent, Management Claim Solutions, Inc., is hereby directed and

ordered to pay for a consultation with a pain management specialist, either selected

by Dr. Kulik or agreed to by the parties, to evaluate the claimant’s need for further

treatment by such a specialist.

Additionally, claimant’s attorney, Mr. C. Michael White, is hereby awarded

the maximum statutory attorney’s fee pursuant to Ark. Code Ann. §11-9-715 as it

existed on June 16, 1999.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


