
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.F901239

PHYLLIS THOMPSON, EMPLOYEE CLAIMANT

RELIABLE LIFE INSURANCE COMPANY, EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 3, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on November
9, 2009, at Little Rock, Pulaski County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. Phillip Cuffman, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted November 9, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on October 21, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations,  issues, as well as their respective contentions

were correctly set out in the Prehearing Order, subject to a clarification concerning

a possible typographical error on the period of temporary total disability claimed.

A copy of the Prehearing Order was introduced, without objection,  as

“Commission’s Exhibit 1." 
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The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of her right to legal representation; that an attorney could not

charge her a fee for representing her in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the

fee if an attorney was successful in obtaining benefits for her.  In addition, the

claimant was advised, on numerous occasions, that she had the burden of proving

her claim; that she was only entitled to one hearing; and that, for any reason, if she

was unsuccessful, she could not request a second hearing while maintaining that

the reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in her own behalf.

It was stipulated that the employee/employer/carrier relationship existed on

January 14, 2009; that the claimant’s average weekly wage entitled her to

compensation rates of $233.00 per week for temporary total disability and $175.00

per week for permanent partial disability; and that the claim had been controverted

in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that she sustained a compensable injury

to her right knee as the result of a specific incident identifiable in time and place of
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occurrence on January 14, 2009; that respondents should be held responsible for

all outstanding medical treatment provided by Dr. Lee Nayles; that she was entitled

to temporary total disability for the period beginning January 14, 2009, and

continuing through February 24, 2009, at which time she was released by Dr.

Nayles; while reserving additional entitlements, if applicable.  At the hearing, the

claimant pointed out that she was released by Dr. Nayles on February 26, 2009,

and claimed temporary total disability through said date.

The respondents contended that the claimant did not sustain a compensable

injury within the meaning of the Arkansas workers’ compensation laws, specifically

maintaining that there is no medical evidence supported by objective findings to

establish the injury.

The claimant testified in her own behalf.  Her sister, Ellen Stenhouse, was

available as a corroborating witness concerning her observations of the claimant’s

right knee, specifically, that the knee was swollen.  Respondents stipulated that Ms.

Stenhouse would corroborate the claimant’s testimony.   The record is composed

solely of the transcript of the November 9, 2009, hearing containing a joint medical

exhibit consisting of seven (7) pages, together with the evidentiary deposition of Dr.

Lee Nayles which was introduced as “Respondents’ Exhibit A” and retained in the

Commission file in bound form.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

she sustained a compensable injury to her right knee as the result of a

specific incident identifiable in time and place of occurrence on January 14,

2009, which has been established by medical evidence supported by

objective findings.

4. The claimant is entitled to temporary total disability benefits for the period

beginning January 15, 2009, and continuing through February 26, 2009, at

which time she was released by Dr. Nayles without any restrictions.

5. Respondents are responsible for the outstanding medical treatment provided

by Dr. Lee Nayles.

DISCUSSION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:
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1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant, Phyllis Thompson, testified in her own behalf.  The undisputed

evidence reflects that the claimant began working as an insurance agent for

Reliable Life Insurance Company in August, 2007.  The claimant’s duties consisted

of writing business for the company, as well as collecting monthly premiums.  Again,

it is undisputed that an incident occurred on January 14, 2009.  The claimant was

at an apartment complex to collect an insurance premium when she stepped in a

pothole and fell, sustaining an injury to her right knee.  The claimant maintained

that she experienced excruciating pain, as well as considerable swelling of the

knee.  The claimant reported the incident the following morning to her manager,

Paul Fulton, as well as the district manager, Jesse Briar, at which time she related
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that she was going to see a doctor.  The claimant was initially examined and treated

by Dr. Lee C. Nayles, a general practitioner in Little Rock, Arkansas.  The medical

record reflects that the claimant saw Dr. Nayles on three (3) separate occasions,

specifically,  January  15,  2009,  January  30,  2009,  and  February  26,  2009. 

(Jt. Ex. A, pp.1-7)

The claimant’s job duties require her to walk.  The undisputed evidence

reflects that the claimant’s right knee continued to swell, which prevented her from

resuming her normal job duties.  Admittedly, the record reflects that Dr. Nayles

initially released the claimant on February 4, 2009, without restrictions or

limitations.  However, because the claimant’s right knee continued to swell when

walking, she was prevented from returning to work.  The claimant stated that she

attempted to make an appointment with Dr. Nayles between January 30 and

February 26, 2009, but was unable to keep the appointment.  The claimant stated

that she last saw Dr. Nayles on February 26, 2009, at which time he, again,

released her without restrictions.  The claimant has not required follow-up medical

treatment since February 26, 2009.  It must be noted that, in addition to the right

knee injury, Dr. Nayles also treated the claimant for high blood pressure.  Although

the claimant felt that her elevated blood pressure was related to the right knee

injury, there is no credible medical evidence to support this assertion.  The benefits

awarded hereinafter relate solely to the claimant’s alleged right knee injury which

I find is supported by the record as a whole.
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Respondents specifically contend that there is no medical evidence

supported by objective findings to establish compensability.

Respondents’ contention is totally without merit.  Rather than conduct an

exhaustive analysis of Dr. Nayles’ deposition, suffice it to say that he confirmed

observing swelling in the claimant’s right knee upon initial examination.  In addition

to the medical evidence, the claimant’s credible testimony, as well as the

observations of her corroborating witness, establishes that the claimant’s right knee

remained swollen for several weeks following the January 14, 2009, incident.  The

claimant has satisfied each and every element necessary to establish

compensability of her claim.

The only remaining issue concerns claimant’s entitlement to temporary total

disability.  The claimant has sustained a scheduled injury.  An employee who

suffers a scheduled injury is entitled to temporary total or temporary partial disability

benefits during her healing period or until she returns to work, regardless of

whether the employee has demonstrated that she is actually incapacitated from

earning wages.  Ark. Code Ann. §11-9-521(a)(Repl. 2002); Wheeler Construction

Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

AWARD

Respondent, Travelers Insurance Company, is hereby directed and ordered

to pay, to the claimant, temporary total disability benefits at the rate of $233.00 per

week beginning January 15, 2009, and continuing through February 26, 2009.
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All benefits having accrued, respondents are to pay same in lump sum and

without discount.

Respondents are further directed and ordered to pay all medical treatment

provided by Dr. Lee Nayles in accordance with the medical cost containment

provisions of Commission Rule 099.30.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


