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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                  CLAIM NOS. F806514 & F712045

BRANDON L. THARP, EMPLOYEE CLAIMANT

EATON CORPORATION, EMPLOYER                      RESPONDENT NO. 1

OLD REPUBLIC INSURANCE COMPANY,
INSURANCE CARRIER                                RESPONDENT NO. 1

SECOND INJURY FUND                               RESPONDENT NO. 2

OPINION FILED NOVEMBER 25, 2009 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
at Mountain Home, Baxter County, Arkansas.

The Claimant was represented by The Honorable Neal Hart, Attorney
at Law, Little Rock, Arkansas.      

Respondents no. 1 were represented by The Honorable William Frye,
Attorney at Law, North Little Rock, Arkansas.

Respondent no. 2 was represented by The Honorable David Pake,
Attorney at Law, Little Rock, Arkansas.

                              STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on September

16, 2009, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter on June 8, 2009.  A Prehearing

Order was entered on that same day.  This Prehearing Order set

forth the stipulations offered by the parties, their contentions,

and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 
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the hearing, as the following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including June 20, 2007.

3.  The claimant’s average weekly wage at the time of his

injury was $539.50; his compensation rates are $435.00 and

$326.00.

4.  The claimant sustained a compensable injury to his right

shoulder on June 20, 2007.

5.  Respondents #1 have paid some indemnity, medicals and an

8% rating as assessed by Dr. Knox.

6.  This claim for additional benefits has been controverted

in its entirety.

7.  Respondents no. 1 paid temporary total disability

benefits from February 20, 2008 through April 15, 2008, totaling

some $2,880.00 

     8.  The claimant also sustained a compensable shoulder

injury on September 5, 2006.   

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Temporary total disability benefits from September 29,

2008 through November 17, 2008.    

2. Additional medical treatment as recommended by Dr.
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Chakales.  At the time of the hearing, the claimant reserved this

issue.

3.  Benefits under Ark. Code Ann. § 11–9-505(a).  Dates will

be provided at the time of the hearing. (From February 20, 2008

through April 15, 2008). 

4.  Wage-loss disability.

5.  Second Injury Fund liability.

6.  Controverted attorney’s fee.

The claimant contends that he is entitled to payment of

additional temporary total disability benefits and medical

expenses.  Claimant contends that he has suffered wage-loss

disability, in an amount to be determined at the hearing.  Claimant

contends that he is entitled to an award of benefits under Ark.

Code Ann. §  11-9-505(a).  Claimant’s attorney is entitled to the

maximum attorney’s fee on all controverted indemnity benefits.  All

other potential issues are expressly reserved for litigation at a

later date.

Respondents no. 1's contentions, as set out in their Response

to the Prehearing Questionnaire, as these are hereby incorporated

herein by reference.  Further it contends that the claimant is not

entitled to Ark. Code Ann. § 11-9-505(a) benefits and that the

claimant resigned his job on August 8, 2008.

Respondent no. 2 contends that the claimant cannot prove any

degree of wage-loss disability and respondents no. 1 cannot meet
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its burden of proof of Second Injury Fund liability.  The Fund

further adopts respondents no. 1's contention regarding the

claimant’s resignation.

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of June 8, 2009, and the parties’

Responsive Filings, as these have all been marked as Commission’s

Exhibit No. 1.  The Claimant’s Medical Packet was marked as

Claimant’s Exhibit No. 1.  The claimant’s Medical Index was 

marked as Claimant’s Exhibit No. 2.  The Medical Index was marked

as Respondent No. 1, Exhibit No. 1.  The Resignation Notice was

marked as was marked as Respondent No. 1, Exhibit No. 2.  The Short

term-Disability Plan was marked as was marked as Respondent No. 1,

Exhibit No. 3.  The Exhibit List was marked as Respondent No. 2,

Exhibit No. 1.  The Deposition of Claimant was marked as Respondent

No. 1, Exhibit No. 2.          

     During the hearing, the following witnesses testified: the

claimant and Ms. Cheryl Delehant. 

                           DISCUSSION

         At the time of the hearing, the claimant was twenty-nine 

years old.  He obtained his GED during his twelfth grade year of

high school.  According to the claimant, he was an average student.

He recently obtained his CDL, in 2008.  The claimant testified that

he attended trade school at Tulsa Tech, while in high school.  He

studied graphic designs, but has never used these skills.  The
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claimant essentially testified that recently he worked as a truck

driver for only three weeks.  

     The claimant further agreed that after high school, he 

worked construction, at a gas station, and fast food [as a cashier,

cook, and clean-up] .  While working in construction-type work, the

claimant testified that he performed heavy work.  He testified that

his hourly rate of pay ranged from eight to $8.50 or so, and the

gas station job wherein he ran the register, was a minimum wage

job.

     According to the claimant, when he worked for Arkansas 

Electric Co-op, which is a right-of-way crew, he basically did

construction work.  The claimant testified that he did this for

about a year and a half, to two years.  

     He testified:

Q. I want to know in the year and a half you spent with
Arkansas Electric Co-op your job duties there.

A.  Okay.  Bucket truck operator.  I ran a brush hog.  I used
climbing gear and chainsaws and all that stuff.  We basically
went in and cleared right-of-ways out for the power company to
come through.

Q.  And how much did you make an hour doing that?

A.  I think it was $8, 7.75, something like that.

Q.  Is that heavy work, light work, medium work?

A.  It can be very heavy work at times.

Q.  Are you doing heavy work most days you clock in?

A.  Yeah.  
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Q.  Can you do that job now?

A.  No.

Q.  Why not?

A.  Because it involves, you know, from climbing -- climbing
and reaching out with heavy chainsaws and stuff like that.  I
don't see it'd be anywhere possible.

Q.  Why did you leave that job?

A.  Mad and angry.  It was a pay cut.  I was working in
Arkansas, and then they had a -- they had a cutback.  They
moved me into Missouri, which was a -- with moving to
Missouri, I had to take a severe pay cut.

Q.  Where did you work next?  We got your deposition in,
Brandon.

A.  Yeah.

Q.  And in order to expedite things, how about Caterpillar?

A.  Yeah, okay.

Q.  Okay.  Tell us about that job.

A.  It was a spiral winding job.

Q.  I don't know what that is.  

A.  It's a hydraulic hose company and basic --

Q.  They make hydraulic hoses?

A.  Yes.

Q.  And were you making hydraulic hoses?

A.  Yes.

Q.  Okay.  Tell the Judge what you did.

A.  I pretty much had used some -- take a steel rod and you
put in a machine and it runs through, and you take the chop
saw and you cut it, and then roll it off the bin, and that was
pretty much all I did .
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Q.  So are you operating a machine, Brandon?

A.  Yes.

Q.  Okay.  And what was your job title?

A.  Spiral winder.

Q.  Okay.

     The claimant testified that this job was medium-type work.

According to the claimant, his final pay was $8.00 per hour in this

job.  He testified that he next worked for Oklahoma Stair Craft as

a helper, setting up blueprints, core drilling, and welding.  The

claimant agreed that in this position, he built stairs and railing

for commercial sites.  He classified this as medium to heavy work.

In this position, the claimant testified that he made $8.00 per

hour.

     He testified that he next worked at Energy Air, as a 

millwright, wherein he went into factories and serviced valves,

replaced bad gears in machinery if gears went bad, things of that

nature.  According to the claimant, one could make anywhere from

$11.00 to $25.00 and hour.  He denied that he could currently

perform this type of work due to the climbing and overhead reaching

involved. The claimant testified that this work required heavy

lifting.  

    The claimant testified that he could now possibly perform

construction work.  He testified that he went to work for Eaton in

February of 2005, as an extruder operator. Specifically, the
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claimant testified:

Q. And tell us what an extruder operator does at Eaton
Corporation.

A.  You set the first layer of the rubber, the inner layer of
the rubber --

Q. Well, let me go back, Brandon.  What are they making out
there?

A.  Hydraulic hose.

Q.  Hydraulic hose.  Okay.  Go ahead.

A.  And fuel lines, I mean, everything -- they have a man --
they have a -- you -- basically, a plastic -- a plastic guide,
you go in and you put your first layer of rubber of a hose on
there is what I basically was doing.

Q.  How do you put the first layer of the hose on there?

A.  You have pins and dies and you find your size, you know,
whatever size you're going to be making, you'll need a pin and
die for that.  You'll have to check -- you'll have to check
and make sure they're in, you know, inspect, and then you'll
put whatever kind of rubber compound they want to run for --
depending on which style of hose they're running, and then you
set up -- you have laser mikes (phonetic), you know, to
monitor everything, and then you fire the machine up and get,
you know, the rubber hot, and then you starting putting it on
there, and then you just make sure everything's looking good,
stay and inspect.

Q.  You're running a machine?

A.  Yes.

Q.  Okay.  And how much did they pay you to do that?

A.  My start-out pay, I cannot remember.  It was --

Q.  Well, when you left there, how much were you making?

A.  Fourteen.

Q.  Fourteen dollars an hour, right?
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A.  Yeah.

Q.  And how many hours a week were you working?

A.  It's -- you work a 36 and a 42, I do believe.  It's a four
day on, three day off, and then seven days on, seven days off.

Q.  Let's talk about the extruder operator job again.  Does
that require manual labor?

A.  Yes.

Q.  What kind, other than what you've just told us?

A.  Well, you have a pin and die holder.  You've got an actual
head, you know, and that rubber, you know, you have to remove
it in between each shift change which requires you pulling and
jerking, you know, to get -- you know, it's solid rubber.
When it pulls down, it can be -- you have to clean all your
equipment.  Then you have all that hose that goes onto a reel
that you have to push to whichever machine it needs to go to
next.

Q.  Pulling and jerking?

A.  Yes, all -- 

Q.  Pushing?

A.  Pushing, pulling, jerking.

Q.  What about lifting?

A.  Lifting.

Q.  Does it require you to use both arms?

A.  Yes.

Q.  What about overhead work?

A.  Not so much on the extruder.

Q.  How long did you do the extruder job?

A.  Oh, most of the time I was there.  Two, two and a 
     half years, something like that.  Two years and three months,
     something like that.
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     The claimant gave an extensive explanation of his first  

injury of September 5, 2006.  According to the claimant, he was

electrocuted, wherein he had a numbing feeling in his right

shoulder.  He admitted that he is right-handed.  The claimant

testified that as a result of being electrocuted, he was extremely

sore and kind of disoriented for a while.  Following this injury,

the claimant essentially testified that he sought treatment from

the hospital, at Baxter Regional Medical Center, in Mountain Home.

He admitted to follow-up care by the company doctor, Dr. Burnett,

and that the company paid for this treatment.  

     According to the claimant, he received treatment for his 

first injury, in the form of therapy and medication.  According to

the claimant, he continued to work his regular duties.  However, he

testified that he did have a little bit of problems performing his

regular job duties.  The claimant maintains that his arm stayed 

about the same, but it got worse, as it was kind of a gradual

thing.  However, he admitted that he continued to work his regular

duties, as an extruder operator.     

     With respect to his second injury of June 20, 2007, the 

claimant admitted that at this juncture, he was still working as an

extruder.  He further agreed that he pretty much worked the whole

time between his first and second injury.  

     The claimant testified:

Q.  All right.  And tell us about what happened on June 20,
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2007.

A. We was having problems with -- with the drives, which
actually controls the speed of the -- of the hose, and I --
when you -- when you first start -- start up the hose, you've
got to get a vacuum seal so it will suck down onto the -- on
the manual itself so you -- you know, you grab a hold of it
and you kind of stretch a little bit and it'll -- well, I had
a hold of it.  What it did, it just jerked me, jerked me back,
and we got water troughs, you know, we've got a little spot
like this big, and then there's water troughs, and, you know,
and it's right there in between the water troughs and the --
the machine head itself, and it just jerked me back into the
machine and my whole arm just went numb.  My fingers liked
curled up and the supervisor said I needed to go see the
doctor.

Q.  So let's rehash, Brandon.

A.  Okay.

Q.  You told the Judge it jerked which arm?

A.  My right.

Q.  Right arm.  And what did you feel again?

A.  It was a sharp pain, you know, it kicked me back, but then
my whole hand just curled up.  I mean, it was like nothing I'd
ever seen.

Q.  Did you think that something might be wrong?

A.  Yeah.

Q.  And you reported the injury?

A.  Yes.

Q.  Were you sent to get medical care?

A.  Yes.

Q.  By whom?

A.  By whom -- my supervisor.

Q.  Okay.  And tell us exactly what kind of symptoms you were
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having at that point.  We already know what you've told us
about.  Any others?

A.  No.  That's pretty much it.  I mean, after the -- after my
arm quit, you know, got to where it wouldn't -- wasn't drawed
up, it just hurt, hurt bad.

   The claimant admitted to returning to see Dr. Burnett.

According to the claimant, Dr. Burnett prescribed medication and

sent him to physical therapy, which did not help.

     He admitted that he was working at this point when he saw 

him [ Dr. Burnett].  The claimant admitted that he referred him to

Dr. Knox.  According to the claimant, somewhere in that span, he

switched job titles and worked as cut and cool inspector.  The

claimant further testified that he inspected and cut the hoses to

length before they were shipped out.  He admitted that this job was

not physically demanding.  The claimant further admitted to working

this job up and until the time he left Eaton.  

     The claimant admitted to having worked also as a master

operator.  He denied having supervised any people in this position,

but he did admit to training others.  According to the claimant,

this job is easier than of an extruder operator because you’re

mainly sitting there teaching someone to do the job.

     According to the claimant, his surgery was done in November of

2007.  He admitted to having worked up to the time of his surgery.

The claimant essentially testified that he has problems performing

tasks above his head with his right arm, which is his main

complaint.  He agreed that his arm strength in general is weaker,
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as he has less grip in his right hand.  The claimant essentially

testified that he continues with mild pain.  However, he admitted

to taking prescription medication [Ultram] since he is now working.

The claimant denied taking any over-the-counter-medication or a

heavy narcotic medication for his shoulder symptoms.  

     He admitted that he returned to work for Eaton within two 

weeks after his surgery by Dr. Knox.  The claimant testified that

he performed light-duty work of no lifting, pushing, or pulling

with either arm.  The claimant admitted that Eaton accommodated his

restrictions, as he worked in the office, filing paperwork.  He 

also admitted that his pay remained the same.  According to the

claimant, he performed the office job until his restrictions were

lightened enough to where he could go out.  The claimant testified

that once he was worked back into the work force, his job changed

away from the desk job and he worked out on the floor helping the

other extruder operators.  After this, the claimant testified that

his restrictions were lightened up quite a bit, and he worked in

the cut and cool area.

     The claimant testified that he next went home and drew 

temporary total disability from February 20, 2008 through April 15,

2008.  According to the claimant, he was required to draw temporary

total disability for this period of time due to an Eaton policy.

The claimant essentially testified that under this policy, they

have only so many days of light duty that they can give to you. 



14

At the point of being sent home, the claimant admitted that he was

receiving his regular hourly pay of $14.00.  He also testified that

during the time that he was sent home, he received checks for

temporary total disability.  The claimant admitted that there was

no union at Eaton.                   

    He admitted to returning to work for Eaton after April 15,

2008.  At which point, he basically helped the people out in the

back and cutting coil.  According to the claimant, he had a weight

limit, and a no pushing and pulling restriction.  He admitted that

Eaton accommodated those restrictions. 

     The claimant admitted to being released by Dr. Knox to full

duty with no restrictions.  He admitted to seeing Dr. Knox in the

summer of 2008.  At which point, he put him back in therapy so that

they could possibly try to break up the scar tissue that had built

up.  He agreed that the therapy helped a little bit.

   According to the claimant, after his restrictions were

completely lifted, he was still working for Eaton, cutting coil,

wherein also did some training employees.  The claimant testified

that he did this job for about month, and then he quit.

      The claimant admitted that he had problems performing his job

[due to pain] and meeting the quotas.  He testified that he quit

because he was hurting all the time and was just miserable.

However, the claimant denied that his problems got progressively

worse, instead, he testified that they stayed about the same.



15

     He admitted to voluntarily quitting on June 29, 2008, and

and giving a two weeks’ notice.  The claimant admitted that no one

forced him to leave or fired him.  According to the claimant, after

he left Eaton in June of 2008, he started looking for a job within

about a month, tops.  He testified essentially testified that he is

looking for work in trucking, with no overhead and heavy lifting.

The claimant maintains that he looked for employment through the

paper, internet and by filling out applications.  

     According to the claimant, he applied for work at gas 

gas stations, and at a shirt factory.  The claimant admitted to

going to truck driving school, and obtaining his CDL, which is

still current.  He admitted to going to train with TransAm, for

three weeks.  The claimant testified he did not believe he could do

that job because of the trailers, hooking and unloading them.  He

also testified that he had problems with his shoulder due to the

bouncing around and sitting there and having to hold on to

something.  According to the claimant, he has applied for work at

other trucking companies since then, on a smaller scale, like bread

trucks.

     The claimant testified:

Q.  When you go into these places, Brandon, are you telling
them that you're disabled --

A.  No.

Q.  -- in some way?  Okay.  And you're actually filling out
applications?
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A.  Yeah.  It comes up, you know, usually, when they call you
back, it comes up because they'll pull your driver's license
number and stuff.  Then, that's when you go from there, you
know.  But, you know, as long as you can get your forms and
stuff saying, you know, saying that you're able, you know,
that the doctor's taking, you know, taking care of you, it's
not a big deal in that hiring process of it.

Q.  Was one of the reasons -- and I don't know this, Brandon,
but I think I may have read it, but I may not have.  Was one
of the reasons that you left TransAm up in Kansas City that
you were having some family problems?

A.  I was having some mental problems.  

Q.  Mental problems?

A.  Yeah.  Family, I guess, yeah, and family problems.  I
guess it was just all sort of tied together.

Q.  So that may have been one of the reasons that you left
TransAm as well; is that right?

A.  Yeah.

Q.  Are you still having mental problems?

A.  No.

Q.  Are you working now?

A.  Yes.

Q.  How long have you been working?

A.  Two -- two and a half months, two months.

Q.  Where are you working?

A.  Gas station.

Q.  What's it called?

A.  JP's Flash Market.

Q.  Where is it located?

A.  Koshkonong, Missouri.
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     He admits to running the restaurant, as he cooks breakfast and

does minor stocking.  The claimant denied that his job causes his

shoulder to hurt.  According to the claimant, he makes $7.05 an

hour, and is scheduled to work 38 hours a week, but it depends on

how it goes, because sometimes they might call him in.  He admits

that he is seeking other employment, such as a propone service job.

The claimant admitted that after leaving Eaton, he stayed home and

took care of the children for a while, as his wife was working at

time.  According to the claimant, this was a temporary thing.

The claimant testified:

Q.  Okay.  Oh, heck, I might as well ask you, Brandon.  Is
there a job out there that exists that you think you can do
where you can make $14 an hour?

A.  I don't know.

Q.  All right.  Do you think there are any?

A.  Well, there's bound to be, I mean, I don't know how to
answer that.

    The claimant admitted to getting a change-of-physician to 

treat with Dr. Chakales, whom he first saw on September 29, 2008.

He denied working during this time when he saw Dr. Chakales.

According to the claimant, during this period of time, his arm

bothered him, as he has little bit of pain, and problems with the

overhead thing.

     As of the date of the hearing, the claimant testified that his

main problem with working was with anything overhead.  However, he

denied that anyone has restricted him from doing any overhead work.
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     On cross-examination, the claimant testified that the propone

job is something he could probably do.  He admitted that with his

CDL, he is qualified to do this job, and it pays anywhere from 10

to $12 an hour, and as high as $14 or higher.  However, the

claimant explained that he does not really know, as he has never

been in that kind of field of work.  

     According to the claimant, he has a Class A, CDL, so he could

drive anything from a Class A down, which would include Class B

trucks, such as bread trucks or for UPS.  The claimant testified

that he has been looking at the long-freight of it, which would be

a day run, as well as the driving of the little trucks because none

of it is overhead.  According to the claimant, you just jump into

the big UPS truck and drive it and park it, you don’t have to lift,

or pull, as there is no drop and hook.   

     With respect to pay for these UPS jobs, the claimant testified

that it depends on the job, some of them pay $8.00 an hour, some of

them more.  Other Class B jobs that he has applied for has been

with Frito Lay [delivering chips to stores], out of Midway, which

pays $22,000 to $23,000 a year, starting out.

     He testified:

Q. And Dr. Knox indicated back in April of 2008 that you had
a 60-pound restriction for two months, and then regular duty,
correct?

A.  Do what?

Q.  This was one of the return-to-work slips that you brought
back to Eaton, isn't it?
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A.  Yes.  That was on 4-15.

Q.  Does it say 60 pounds for --

A.  Two months.

     Q.  -- two months, then regular duty.

A.  Yeah.

Q.  All right.  And it says on there and no restrictions,
doesn't it?   

A.  Yes, it does.

Q.  So if you're actually going to these trucking companies or
Frito Lay or anyplace and indicating my doctor has released me
with no restrictions, you're not being untruthful, are you?

A.  No. 

Q.  Because the doctors have indicated no restrictions.

A.  Yes.

Q.  And when you went to TransAm, that was what -- that was
your plan when you left Eaton, wasn't it, to go into truck
driving?

A.  It was an option because I thought it was something I
could do.

Q.  Well, on your resignation, you put down career change, you
were doing a career change and getting into trucking, weren't
you?

A.  I was doing a career change.  I didn't know what to put on
there.  I just put something on there.

Q.  Well --

A.  Because it's a career change if you've got to change jobs
to find something you can do, ain't it?

Q.  Okay.  Well, you told us at the deposition, and I want to
make sure that I understood this correctly, that you went back
to Dr. Knox as far as your career change to truck driving; is
that correct?
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A.  When I decided I was going to go into it, yes.

Q.  And you indicated to us that when you went back to him on
that, that he approved you to go into truck driving.

A.  Yeah.

Q.  And, in fact, I think what you told us is, on page 36 of
your deposition, he put me through physical therapy so I would
be able to do the truck driving job.

A.  Yeah.  Because he thought it would help.

Q.  Okay.  And after he did the physical therapy and sent you
to truck driving, did you ever go back to Dr. Knox?

A.  No.  Well, I had to go back after physical therapy, yeah.

Q.  I'm talking about after the truck driving.

A.  No.

Q.  I think you told us as far as the TransAm trucking job,
that you passed the DOT physical.

A.  Yeah.

Q.  So that would be another doctor that gave you an okay to
go to truck driving, isn't it?

A.  Yeah.

Q.  Okay.  Did that doctor put any restrictions on you that
you're aware of?

A.  No.

Q.  And did I understand you that one of the reasons you came
home from that job was family problems?

A.  Yeah.

Q.  All right.  And when was that that you had the family
problems?

A.  I was in a lot of pain.  I was getting stressed out and I,
you know, I'm worrying about my family, worrying about making
a living, and I was just getting stressed.  I was hurting and
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I just, you know, things happen and I came home.

Q.  All right.  Well, what I asked was when.  I didn't ask --

A.  I don't know the exact date.  I'm not really good with
dates.

Q.  And what period of time was it that you stayed home while
your wife worked?

A.  It was just -- it was a couple of months and it was --

    He next testified that although he did not recall the exact

dates, he probably stayed home from September of last year until

December, taking care of his children.  However, the claimant

maintains that he has actively seeking work.  He admitted that at

this point, he did not have any restrictions, and that his

condition was about the same then as when Dr. Knox released him. 

    The claimant admitted that the longest job that he has ever

held was the Arkansas Co-op job.  He further admitted to becoming

angry and walking off that job.  The claimant agreed that he worked

some gas station jobs and for Caterpillar.  He admitted that if

they were hiring, he would give a shot working there.  The claimant

also essentially testified that the prior millwright job, he could

do that maybe, but they are not hiring right now.  According to the

claimant, he would probably make 8 or $9, and such jobs last

anywhere from two weeks to six months.    

     He admitted that he has experience driving a forklift.  The

claimant further admitted that if a forklift operator job came

available, he could probably do it.  According to the claimant, he



22

is not looking for any really heavy work, such as construction work

since he got hurt because he has not been able to do it. 

     The claimant admitted that he has looked for factory work and

that he has looked into heat and air duct work.  He also admitted

that during his deposition, he testified that he had tried a few

factory places and applied at a construction company, Current

Electric.  He testified:                                         

Q.  All right.  I also asked you that before Eaton, you were
unemployed for a while, weren't you?

A.  Yeah.

Q.  Okay.  And I asked you what kind of jobs you were looking
for back then and you told me that it was essentially the same
type of jobs that you're looking for now.  

A.  Yeah, because that's all that's here, I mean, you apply 
-- you apply for jobs that's in your area, if you want -- if
you want to live there.

Q.  So there's not a whole lot of difference between what you
were looking for before you came to Eaton and afterwards, is
there?

A.  I guess not.  I guess the only difference is before I
didn't have no problem working at anything they needed me to
do.

     The claimant admitted that the extruder job with Eaton did 

not involve any overhead work.  He also admitted that the extruder

job would be something he can do.  With respect to the cut and cool

inspector position that he performed at Eaton, the claimant

testified:

Q.  On that one, you were doing that job as part of your
light duty, weren't you?
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A.  Not very much of it.  I was mainly -- I mean, if I did it,
it was number three and -- three and four hose.  The three and
four hose is smaller -- is about the size of his pencil or pen
over there.

Q. Well, did I not understand you correctly that your
supervisor was trying to make sure that you got the smaller
hoses?

A.  Yeah, he was trying to help me out.

Q.  Okay.  And I want to make sure.  You were never asked to
leave there, were you?

A.  No.

Q.  You didn't have anymore missed time from work after you
got back from the two months you were off for the light duty,
correct?

A.  Any what?  Any missed time?

Q.  Any more time?

A.  No.

Q.  Okay.  No one came in and said you need to leave.

A.  No.

Q.  No one wrote you up again for your quotas.

A.  No.

Q.  And no one told you that you were going to be fired.

A.  No.

Q.  The decision to leave was totally yours, wasn't it?

A.  Yes, it was.

Q.  Okay.  As far as you knew, no one indicated that you
couldn't continue working there.

A.  Exactly.

Q.  In fact, they had accommodated you with three or four
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different potential jobs, didn't they?

A.  It was three or four potential jobs I worked.  Where the
problem came into was when I went off light duty and I
actually went to where, you know, I had to, you know, if 12
hoses or 20 hoses needed to be ran, I can't, you know, it
wasn't no, well, sorry, can't do it.

Q.  Well, and I think what you told me was your supervisor
said deal with it the best you can and take your time --

A.  Yeah.

Q.  -- and try the best you can.

A.  That was my supervisor, yes.

Q. All right.  And at that point, you weren't on any
restrictions, were you?

A.  No.  What happens if my supervisor leaves, he was kind of
keeping me under his wing, though, is the problem I was really
worried about.

Q.  Well, we will never know, will we?

A.  No.

Q.  Because you just decided to leave.

A.  Yeah.

Q.  In looking back, do you think that was a good idea 
     to resign?

A.  I didn't have a choice at the time.  I was really -- I was
in a lot of pain.  I was just -- it was --

Q.  Did you go back to Dr. Knox and ask him for restrictions?

A.  No.

Q.  Did you tell Dr. Knox, I can't do this job or did you go
back and tell him I want to do truck driving?

A.  I went -- I was seeing Dr. Chakales for a while, and I
asked him --
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Q.  Dr. Knox.

A.  Or Dr. Knox.  When I went back to see him, I went back to
him because I said that, you know, since they had released me,
I went to get a release.  I didn't go back -- I didn't go back
to him and say I want -- I need this for this.  I said, I need
a release.

Q.  Have you looked into any retraining?

A.  Not really.  Truck driving was kind of what I thought
would have been my retraining, but it didn't work out as I'd
planned.

Q.  Did you ask anybody, can I go back and be an extruder
operator because that doesn't have any overhead work?

A.  No.

Q.  Can you tell me why you didn't?

A.  Didn't figure I'd get a job.  I mean, they're not hiring
down there.

Q.  No, I'm talking about back when you were working in the
cut and cool.

A.  Well, the reason I left extruding was because of the pain.
That's the reason I went to extruding.  I went to cut and cool
because it's a faster paced job, but it's a lighter weight
job.  And then after surgery, I had overheard problems, and
that just kind of knocked me out of doing that, too.

   
     The claimant admitted to being injured in 2006, as a result of

being electrocuted.  According to the claimant, he had problems

with his arm, namely, numbness and decreased grip strength.  The

claimant testified that his grip strength did not ever come back.

     With respect to his second injury, the claimant testified:

Q.  After the second injury, what kind of symptoms were you
having?

A.  I was in a lot of pain and I had actually lost a lot of
use in my arm altogether.
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Q.  So with the second injury, you lost the use.  With the
first injury, you lost the grip strength, correct?

A.  Yeah.

Q.  Okay.  Now, Dr. Knox in his report in August indicated
that he had gotten you back to full range of motion in the
shoulder. 

A.  He was never my therapist.

Q.  Are you aware that's what it says in the report?

A.  No, I didn't know that.

Q.  Well, do you disagree with Dr. Knox's assessment that you
got back to full range of motion?

A.  Yes, I do.

Q. Do you disagree with his opinion that you could work
without restrictions?

A.  If the -- I don't --

Q.  Yes or no.

A.  Yeah, I could work without restrictions as long as it's
not overhead.  That's where my problem's at.

Q.  And no restrictions doesn't mean that you can't --

A.  Well, then, I guess I disagree with him then.
                       
     He testified that he is able to things around the house, such

as dishes and household stuff.  The claimant admitted that he has

never applied for a job and stated he cannot do it because he is

restricted.   

    On cross examination by respondent no. 2, the claimant 

testified that his prior work with Arkansas Electric Cooperative in

July of 2001 through August of 2003, would be classified more on
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the heavy side.  He classified his Caterpillar job, which he worked

from November 2003 through April 2004, as being medium. With

respect with his work for a friend at Oklahoma Stair Craft, from

April 2004 until September 2004, the claimant essentially testified

that he would considered this to be heavy work.  The claimant

further testified that he worked a two-week job with Energy Air in

December 2004, and he classified this as being medium to heavy

work.  He admitted that there was not anything physically wrong

with him at the time that he was doing these job that would keep

him from doing anything he wanted to do.

     According to the claimant, he went to work for Eaton on 

February 14, 2005.  Prior to going to work for Eaton, the claimant

admitted that he sustained a foot injury in May of 2003.  The

claimant testified that he twisted his ankle, but denied anything

permanent due to this.  He admitted that he did receive any

temporary total disability or permanent benefits due to this

injury.  He agreed that this employer put him back to doing the

same duties, as he off work for only two days.

     With respect to the electrocution injury that happened 

sometime in July of 2006, with Eaton, the claimant admitted that 

he went to the emergency room due to this injury.  He essentially

admitted to receiving continuing treatment for this injury until

around September of 2006.  The claimant further admitted that he

did not receive a permanent physical impairment due to this injury.
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He further agreed that the doctor treating him for the

electrocution injury did not give him any physical restrictions.

The claimant agreed that he went back to the same job that he was

doing at the time that he was electrocuted. He denied having

received any temporary total disability benefits due to this

injury.

     The claimant admitted that he was assessed and paid an eight

percent to the whole body rating for his 2007 shoulder injury, with

Eaton.  He also admitted to having surgery on his shoulder in

November of 2007.  The claimant admitted to returning to work at

Eaton a few weeks after his surgery, light duty.  He admitted to

working continuously for a few weeks after his November 2007

surgery up until June of 2008.  The claimant essentially agreed

that in April of 2008, he was returned to fully-duty work.

According to the claimant, from the time he went back to work,

after his November surgery up until the time he left in June, his

shoulder pain stay about the same.  The claimant maintains that he

told Dr. Knox about his continuing pain. 

    He testified that after quitting work in June of 2008, he 

went therapy, and then to truck driving school.  The claimant

testified that he repeatedly reported his overhead problem to Dr.

Knox, up until the last time he saw him.  

     Specifically, the claimant testified:

Q.  Now, we've talked about various jobs that you've kind of
looked for on your own.
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A.  Yeah.

Q.  Correct?  And you actually have obtained one at minimum
wage; is that correct?

A.  Yes.

Q.  You've also said earlier that you know that there's some
jobs out there that you're capable of doing that could be in
the 10 to $14 range according to your testimony here today; is
that correct?

A.  Yeah.  I mean, there's -- I'm pretty sure there is.
                     
     Cheryl Delehant, also gave testimony during the hearing.  Ms.

Delehant testified that she is employed by Eaton Corporation.  She

has worked there some 15 years.  She testified that her current job

title is human resource supervisor.  

     Ms. Delehant admitted that they have a policy concerning how

long someone can be allowed to stay on modified duty.  According to

Ms. Delhant, a worker can go on restricted duty for 90 days.  After

the 90 days, then, they will go out until they get a full release.

     She admitted that they have a light duty policy with regard to

workers’ compensation claimants.  According to Ms. Delehant, the

doctor with provide them the restrictions and if they can

accommodate those restrictions, they find them light duty work.

She agreed that this was done with the claimant’s claim.  Ms.

Delehant admitted that the claimant was sent home after 90 days,

and he drew workers’ comp.  She admitted that a worker can work

restricted duty for only 90 days.       

     According to Ms. Delehant, this policy comes out of the Eaton
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headquarters, in Cleveland, Ohio.  She testified that the Mountain

Home facility where the claimant worked is not union.  She admitted

that the policy they have made with regard to workers’ comp, the

same thing applies to short-term disability, 90 days, you go home

and that is all the work you get until your restrictions are

lifted, and you have to draw whatever you are drawing, whether it

be workers’ comp or short-term disability.

     On cross examination, Delehant testified that the short-term

disability is an employee benefits provided to the employee.

According to Ms. Delehant, workers comp is administered through

Sedgwick, who also does their short-term disability.             

    The claimant’s deposition was taken on June 3, 2009.  He

admitted that as of the date of his deposition, he was taking Paxil

and Geodon, and another one, but he was unable to recall the name

of it.  According to the claimant, these medications were 

prescribed by his psychiatrist, Dr. Fontaine.  He admitted that

these medications are supposed to help him relax.  The claimant

further admitted that he had been seeing Dr. Fontaine for a couple

of months.    

     He testified that he was referred to Dr. Fontaine by the

Howell County Family Healthcare, located in Howell County, West

Plains.  According to the claimant he was living in West Plains and

moved to Jordan about two weeks ago.  The reason he moved was due

to family issues/marital problems.  He essentially testified that
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he went to the Howell Family Healthcare Clinic due to stress-

related problems.               

     He testified that he was told that his problems related to 

his injury, post-traumatic stress syndrome.  The claimant testified

that he suffered from depression for a while.  He essentially

testified that he gets over overwhelming feeling.  According to the

claimant, he cannot deal with anything very well,  as he has

trouble dealing with people, crowds, and going to stores.

    The claimant testified that he has been married a year and some

months.  At the time of the claimant’s deposition, his wife was not

working.  She had last worked about a week ago, at a shirt factory.

The claimant denied that the loss of their only source of income

(his wife’s job), caused him any stress.  He admitted that he was

not working, but was looking for work.  According to the claimant,

they have two children, a six-week-old and a two-year-old.  

     He did admit that their martial problems caused him stress.

According to the claimant, their martial problems have resulted

from their living situation.  He testified that they are staying

with her folks. The claimant admitted that he has seen his

psychiatrist/therapist twice. He testified that he sees the

therapist every month and they discuss work situations and daily

life situations.  According to the claimant, the therapist has

given him advice on how to deal with his daily life.  

     The claimant admitted to having dreams about a white horse and
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another one wherein he is standing by a canyon. However, he

essentially denied having any dreams about the accident. The

claimant admitted that these visits are being paid by Missouri

Health now.                        

    The claimant testified that he graduated from high school in

1998.  He testified that he made average grades.  According to the

claimant, he attended trade school at Tulsa Tech.  The claimant

testified that he attended trade school, half a year his junior

and senior year. He admitted to taking classes for graphics

[Windows graphic and things of that nature].  He also gave an

extensive explanation of his prior work history, which included his

work with TransAm, a trucking company.  

     He admitted that he has his CDL, and has had it for two years.

However, he admitted that he obtained his CDL, right after leaving

Eaton in 2008.  The claimant admitted to previously obtaining a

CDL, but let it lapse and it was just a Class B.  He testified that

had to attend truck driving classes, for his Class A license. 

According to the claimant, he did this about two months after

leaving Eaton. He admitted to undergoing and passing a DOT

physical.  The claimant admitted that the DOT physical was done by

TransAm.  He admitted that he told TransAm about his shoulder

surgery, and that he problems lifting above his head.

     According to the claimant, TransAm is located in Kansas City

and that this is where he had to go to get hired.  The claimant
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admitted to working for one week, with a driver trainer.  The

claimant testified that he could not do it physically, dealing with

the trailers, loading and unloading them.       

     The claimant testified that when he left Eaton, he did not

have a plan for re-employment.  He testified:

Q.  Okay. Well, were you asked to leave by Eaton.

A. Not really.  I’m not – I was mainly doing a lot of 
     training there at the end.   
    
    He testified that he was training people on jobs similar to

his.  The claimant admitted that they were paying him $14.00 per

hour.  He denied missing any time from work because of his shoulder

at that time.  The claimant admitted that no one told him he was

going to be fired.

     The claimant admitted to returning to work, two weeks after

his shoulder surgery of November of 2007.  He admitted to being

returned to light duty.  According to the claimant, he resigned as

of June 15, 2008.  He essentially admitted to having worked for

Eaton some seven months, after his surgery.            

     He maintains that he visited with his supervisor, Russell

Sheevish(phonetic) about leaving, but he is no longer employed

there.  According to the claimant, Mr. Sheevish was aware of the

problems that he was having, so that is why he had him training for

so long.  The claimant testified that he was having problems with

the spools above the head and crane work that you do, a lot of

pushing and pulling.  He denied being written up.
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    The claimant testified that he quit because the last three

weeks, he was pretty much doing-- trying to do his job himself.

According to the claimant, he was no longer training and had quotas

to meet.  He denied having met his quotas.  He admitted that most

of his difficulty involved the overhead work.

   He admitted that as of June, Dr. Knox had not put any

restrictions on him.  He agreed that in April Dr. Knox put him on

a 60-pound restriction for two months, and then regular duty after

that.   

     The claimant denied telling them that he was terminating his

employment with Eaton due to the travel and price of gas.  He also

denied telling them he did not feel like he could do it.  According

to the claimant, they came to the conclusion that change of career

was the best reason as to why he was quitting.  He testified, “...

And really it was, because I couldn’t do that job no more, so I was

looking to find a career I could do, and I was not going to have my

name run through the mud.”  

     He admitted that no one had threatened to run his name through

the mud.  The claimant admitted that the average truck driver makes

at least $6, $700 a week.  He denied being told by Dr. Knox he

could not do that kind of work.

    The claimant admitted that during the last few weeks, he had

not really been looking for work, as he had been preoccupied with

his marriage and stuff like that.  However, he admitted to having
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applied for work at a gas station down the road from his house.

The claimant testified that he has sought work with construction

companies, heat and air, factories, and gas stations.  

     He admitted to a prior workers’ compensation claim while 

working for the Co-op, wherein he twisted his ankle underneath the

tractor.  The claimant admitted to having applied for Social

Security Disability benefits, but he could not recall if he applied

for unemployment benefits.  However, he denied having received

unemployment benefits for any period of time since he stopped

working at Eaton.

      He admitted to mowing his yard, once a week, using a riding

lawnmower.  The claimant also admitted to going jug fishing for the

first time in probably six months.  According to the claimant, he

caught a couple of flatheads.  The claimant testified that it is a

very minimum thing that he does.                     

     A review of the medical evidence of record shows that the

claimant sought emergency room treatment on September 6, 2006 from

Baxter Regional Medical Center, at Mountain Home.  He complained of

right shoulder pain and low back pain after an on-the-job injury by

a mild electrocution about a month and a half ago.  Dr. Melissa

Quevillon’s impression was “right shoulder strain and lumbar

strain,” for which she prescribed Motrin and muscle relaxers.  

      The claimant saw Dr. Richard Burnett on July 2, 2007 due to

having injured his right shoulder while at work, as a result of
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machine having jerked it.          

     On October 25, 2007, the claimant was seen by Dr. Burnett 

on referral from Dr. Burnett for his workers’ compensation injury.

He assessed the claimant with “probable SLAP lesion,” for which he

recommended an arthroscopy of the right shoulder with probable SLAP

repair.  

      Dr. Knox performed arthroscopy surgery of the right shoulder

on November 7, 2007.  On November 14, 2007, the claimant returned

to see Dr. Knox.  He noted that the claimant was there

postoperatively following arthroscopy surgery of the right shoulder

on November 7, 2007.  Dr. Knox further noted that the claimant

underwent arthroscopic superior capullorrhaphy, subacromial

bursectomy, and abrasion acromioplasty on November 7, 2007.  At

that time, the claimant had undergone physical therapy with Missy

Smith.  The claimant requested to have physical therapy done near

his home, in West Plains, Missouri.  Therefore, a prescription was

sent and faxed for passive range of motion exercises only. 

     On April 15, 2008, the claimant returned to see Dr. Knox.  At

that time, he noted that the claimant’s range of motion was

satisfactory and overall strength looked good.  Therefore, he

returned the claimant to work, regular duty, with the only

restriction being a lift limit of about 60 pounds, for only two

months, then regular duty, no restrictions.

Dr. Know assessed the claimant with an eight percent permanent



37

anatomical impairment, to the person as a whole, for this right

shoulder injury.  This assessment was made on April 27, 2008. 

     The claimant saw Dr. Rice Handley on July 22, 2008.  At that

time the claimant complained of continued pain and limited range of

motion.  His impression was “posterior shoulder contracture,” for

which he recommended therapy.  He also recommended the claimant

return to the clinic to see Dr. Knox in one month.

     On July 23, 2008, the claimant’s attorney asked the following

question to Dr. Knox.

As you know, I represent on of your patients, Brandon Tharp,
with regard to a work injury he suffered on or about September
5, 2006.  It is my understanding that you have recommended
additional physical therapy.  Has he, in your opinion,
reentered a healing period.  Yes or No.

Dr. Knox reported on July 24, 2008 that the claimant had not

reentered a healing period.

    The claimant saw Dr. Chakales on September 29, 2008 for an

initial consultation due to complaints of chronic pain in the right

shoulder since arthroscopy shoulder.  He assessed the claimant with

“Residuals of shoulder injury with arthroscopy for torn ligaments

by history,” for which he ordered an MRI.

     He underwent an MRI of the right shoulder on November 3, 2008,

with the following impression:

1.  Postsurgical change is seen about the superior labrum most
consistent with anchor placement related to SLAP repair.

2.  There is no evidence of recurrent rotator cuff tear or
recurrent labral tear.
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3.  No acute osseous abnormality is noted.
                    
     The claimant returned to see Dr. Chakales on November 12, 

2008.  He noted that the claimant was still symptomatic in his

shoulder.  However, Dr. Chakales released the claimant to return to

work on Monday, November 17, 2008.       

     On April 28, 2009, Dr. Chakales essentially opined that 

the claimant should attempt to reenter the work force doing

something less challenging than heavy manual labor.              

     Further review of the documentary evidence demonstrates that

the claimant submitted his Resignation Notice to Eaton on June 15,

2008, with his last day of work being June 28, 2008.  Reason for

termination, “Change in Career.”        

                          ADJUDICATION 

A.  Additional Compensation 

   Ark. Code Ann. § 11-9-505(a) (Repl. 2002) provides:

(1) Any employer who without reasonable cause
refuses to return an employee who is injured in
the course of employment to work, where suitable
employment is available within the employee's
physical and mental limitations, upon order of
the Workers' Compensation Commission, and in
addition to other benefits, shall be liable to
pay to the employee the difference between
benefits received and the average weekly wages
lost during the period of the refusal, for a

     period not exceeding (1) year.      

     Before Ark. Code Ann. § 11-9-505(a) applies several 

requirements must be met. The employee must prove by a

preponderance of the evidence that he sustained a compensable
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injury; that suitable employment which is within his physical and

mental limitations is available with the employer; that the

employer has refused to return him to work; and, that the

employer's refusal to return him to work is without reasonable

cause. Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d

237 (1996).

     The claimant contends that he is entitled to benefits under

Ark. Code Ann. § 11-9-505(a), from  February 20, 2008 through April

15, 2008. 

   Here, the parties stipulated that the claimant received

temporary total disability compensation during said period of time

totaling $2,880.00.       

    In the present matter, it is undisputed that the claimant

sustained a compensable injury.  The claimant’s demonstrates that

during the said period of time from February 20, 2008 through April

15, 2008, the employer had suitable work within claimant’s physical

and mental limitations.  

     The claimant’s and Ms. Delehant’s testimony demonstrate that

the claimant was sent home during said period of time pursuant to

a policy imposed by Eaton headquarters which allows an injured

worker to work on light duty for only 90 days.  No other reason was

set forth for Eaton having such a policy.  

    In fact, Ms. Delehant credibly testified that the facility 

that the claimant worked at was not under any type of union



40

agreement.  The claimant testified to this also. 

   Under the foregoing circumstances, I find that respondents

unreasonably refused to allow the claimant to return to work during

the period of February 20, 2008 through April 15, 2008, while work

was available for him within his restrictions. The evidence

demonstrates that the claimant is entitled to additional

compensation benefits at his average weekly wage of $539.50, 

pursuant to Ark. Code Ann. § 11-9-505(a), during the period of

unreasonable refusal of  respondent-employer to return him to work.

B. Temporary Total Disability

   The claimant contends that he is entitled to additional

temporary total disability for September 29, 2008 until November

17, 2008.  

    An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that he or she is within his or her healing period and totally

incapacitated to earn wages. Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Buther, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W. 2d 582 (1982).  Temporary

disability cannot be awarded after the claimant's healing period

has ended.  Trader v. Single Source Transportation, Workers'

Compensation Commission E507484 (Feb. 12, 1999). 



41

    Here, preponderance of the evidence demonstrates that the

claimant reached the end of his healing period for compensable

shoulder injury on or about April 15, 2008, when Dr. Knox released

him to return to regular duty work with a 60-pound weight lifting

restriction, for two months.  In addition to this, on July 24,

2008, Dr. Knox opined that the claimant had not reentered a healing

period although he had recommended additional physical therapy.  

    While I realize that the claimant’s September 5, 2006 injury 

is referenced, this appears to be a clerical error.  In addition to

this, although the claimant treated with Dr. Chakales during the

period in question, the treatment of record from him does not

demonstrate that the claimant reentered a healing period for his

compensable injury.          

     Therefore, based on the evidence before me I find that the

claimant failed to prove his entitlement to temporary total

disability from September 29, 2008 through November 17, 2008.    

 C.  Wage-loss Disability

    The claimant contends that he sustained wage-loss disability,

over and above the 8% permanent anatomical impairment rating.    

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and
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other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering

factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000). 

     The instant claimant was only 29 years old as of the date of

the hearing.  He has his GED, and some vocational training in

graphics.  However, he has never used this training.  The claimant

has primarily worked job unskilled jobs, within the sedentary,

medium and heavy work classifications.     

    The claimant’s hourly rate of pay at the time of his

compensable shoulder injury was $14.00.  The claimant voluntarily

resigned his job with Eaton effective June 28, 2008 due to “a

change in career.”  He admits to having obtained his CDL as a Class

A truck driver after leaving Eaton, and he admitted to having a

prior CDL as a Class B truck driver.  The claimant’s testimony

demonstrates that he has difficulty performing overhead work.

However, his testimony also demonstrates that he can perform his

prior job at Eaton as an extruder operator, and master extruder. 

     As of the date of the hearing, the claimant was working at a

gas station as a cashier making $7.05, an hour.  However, the

claimant admitted that he should be able to find a job with no
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overhead reaching that pays $14.00, which includes, but not limited

to that of a Class B truck driver and forklift operator.         

     With respect to his 2007 compensable left injury, the 

claimant has undergone extensive physical therapy treatment and

shoulder surgery due to this injury. 

     Dr. Knox assessed the claimant with an 8% anatomical 

impairment, to the body as a whole.  Here, the parties stipulated

that the claimant sustained a 8% permanent anatomical impairment

rating, as a result of his compensable shoulder injury of June 20,

2007.  The evidence demonstrates that claimant reached maximum

medical improvement as of April 15, 2008, for his compensable

shoulder injury.  The claimant has been released from care by Dr.

Knox with no restrictions, and he was able to pass a DOT physical.

     On April 28, 2009, Dr. Chakales opined that the claimant 

should consider work less physically challenging than heavy manual

labor. 

     The claimant’s deposition testimony demonstrates that 

he is able to mow his lawn and that he does minimal jug fishing. 

     Therefore, considering the claimant’s young age, 

his education, his prior work experience of job duties at various

levels, his 8% anatomical impairment rating, that no doctor has

placed any restrictions on him, the fact that he could have

continued performing his work at Eaton, and his truck driving

skills, I find that the claimant failed to prove by a preponderance



44

of the evidence that he suffered any wage-loss disability, in

excess of his 8% anatomical impairment rating.       

   As a result, the issue pertaining to Second Injury Fund

liability has been rendered moot and discussed herein this opinion.

D.  Attorney’s Fee

    Here, the parties stipulated that this claim for additional

benefits has been controverted in its entirety.  As such, I

therefore find that the claimant’s attorney is entitled to a

controverted attorney’s fee pursuant to Ark. Code Ann. § 11-9-715,

on all indemnity benefits awarded herein to the claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all
         relevant times, including June 20, 2007.

3.  The claimant’s average weekly wage at the time of his   
         injury was $539.50; his compensation rates are $435.00 
         and $326.00.

4.  The claimant sustained a compensable injury to his right
         shoulder on said date.

5.  Respondents no. 1 have paid some indemnity, medicals and
         an 8% rating as assessed by Dr. Knox.

6.  This claim for additional benefits has been controverted
         in its entirety.

7.  Respondents no. 1 paid temporary total disability
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         benefits from February 20, 2008 through April 15, 2008, 
         totaling $2,880.00 

     8.  The claimant also sustained a shoulder injury on 
         September 5, 2006. 

9.  The claimant proved his entitlement to additional 
         under Ark. Code Ann. § 11–9-505(a), from February 20,
         2008 through April 15, 2008.

    10.  The claimant failed to prove by a preponderance of 
         the evidence that he suffered any wage-loss disability 
         in excess of his 8% permanent anatomical impairment 
         rating. 

    11.  The claimant failed to prove his entitlement to 
         additional temporary total disability from September 29,
         2008 through November 17, 2008.

    12.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein.

    13.  The issue of additional medical treatment as recommended
       by Dr. Chakales is reserved under the Arkansas Workers’
         Compensation Act, as well as any other issues not 
         litigated herein.           
      
                             AWARD

     The respondents no. 1 are directed to pay indemnity benefits

in accordance with the findings of fact set forth herein this

Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

      All issues not litigated herein are expressly reserved  
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under the Act.

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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