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Hearing before Chief Administrative Law Judge David Greenbaum on August 14,
2009, at Jonesboro, Craighead County, Arkansas.

Claimant appeared pro se.

Respondent represented by Mr. Mark A. Mayfield, Attorney-at-Law, Jonesboro,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted August 14, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on May 27, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of his right to legal representation; that an attorney could not
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charge him a fee for representing him in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in his behalf, and that he would only be responsible for a portion of the fee

if an attorney was successful in obtaining benefits for him.  In addition, the claimant

was advised, on numerous occasions, that he had the burden of proving his claim;

that he was only entitled to one hearing; and that, for any reason, if he was

unsuccessful, he could not request a second hearing while maintaining that the

reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in his own behalf.

It was stipulated that the employment relationship existed at all relevant

times, including, but not limited to November 7, 2008, and that the claim had been

controverted in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained an injury arising out of

and during the course of his employment with Quebecor Jonesboro, Inc.,

specifically, as the result of toxic exposures to chemicals resulting in the need for

medical treatment; that respondents should be held responsible for all related

medical treatment, together with continued, reasonably necessary medical

treatment, including, but not limited to recommended additional diagnostic testing.
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The claimant reserved the right to pursue future indemnity benefits while

acknowledging that he only missed approximately eight (8) days of work prior to his

involuntary termination.

The respondents contended that the claimant did not sustain a compensable

injury arising out of and during the course of his employment; that, to the extent the

claimant experienced health problems and symptoms, that such problems and

symptoms were the result of a non-compensable ordinary disease of life to which

the general public was exposed, and disputed the claim in its entirety.  Alternatively,

in the event the claimant could prove an occupational disease, respondents

maintained that compensation payable should be “reduced and limited to the

proportion only of compensation which would be payable if the occupational

disease were the sole cause of claimant’s disability...as an occupational disease,

as a causative factor, bears to all the cases of disability....”  As a further alternative,

respondents contended that the claimant only sustained a temporary exacerbation

of a pre-existing condition.  In the event benefits were awarded, respondents

claimed a credit for any benefits the claimant may have received from short-term

disability policies pursuant to Ark. Code Ann. §11-9-411.

The record is composed solely of the transcript of the August 14, 2009,

hearing containing volumes of exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The limited  stipulations agreed to by the parties and contained in the

Prehearing Order filed May 27, 2009,  are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

the rash on his lower extremities and feet were due to an absorption of a

cleaning chemical solvent, NAPA, which became saturated in his work boots.

The prolonged exposure caused the skin irritation depicted in the

photographs introduced by the claimant as “Claimant’s Exhibit B, pp.3-6.”

4. The claimant has failed to prove, by a preponderance of the evidence, that

any of his other physical problems, and need for treatment, were in any way

causally related to toxic exposure to chemicals resulting in either work-

related injuries or occupational diseases.

5. Respondents are responsible for any medical treatment related to the

treatment of the claimant’s dermatitis and/or skin irritation.

6. The claimant has failed to prove, by a preponderance of the evidence, that

respondents should be held responsible for medical treatment related to the
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claimant’s hospitalization for respiratory and related problems which I find

to be unrelated to exposure to chemicals in the workplace. 

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

The medical evidence reflects that the claimant’s respiratory problems pre-dated

his employment with the respondent herein.  Further, the medical opinion of record

addressing causation is conflicting.  However, it must be pointed out that the

medical opinion of claimant’s primary care physician, Dr. Roger Cagle, that the

claimant’s respiratory problems beginning in November, 2008, were causally related

to chemical exposures at the workplace lacks credibility because it is based, in

substantial part, on an erroneous fact that the claimant was exposed to the toxic

chemical mercury which is not supported by the record as a whole.  Further, I did

not find the claimant to be a credible witness.  The record reflects that the claimant

has been convicted of a felony.  Interestingly, the claimant’s felony conviction was

for the manufacture of “METH.”  The claimant introduced a photograph showing

significant damage to his teeth,  (Cl. Ex. B-2),  while apparently maintaining that the

damage was caused by exposure to a cleaning solvent used at work.  There is no

medical evidence whatsoever that the claimant’s rotten teeth were caused by

solvents at the workplace. However, it is common knowledge that abuse chemical

manufactured METH causes dental problems.  A preponderance of the credible

evidence reflects that the claimant’s respiratory problems pre-existed his
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employment with this employer.  Further, as will be set out further below, the record

reflects that the claimant had numerous physical problems which prevented him

from working for more than a decade during which he drew social security disability

prior to his felony conviction for manufacturing methamphetamine.

FACTUAL BACKGROUND

The claimant, James D. Tate, testified in his own behalf.  The claimant is

fifty-one (51) years old.  He received his high school diploma through a GED.  He

later obtained a mechanical drafting degree from a vo-tech in 1988.  At the time of

the within hearing, the claimant was self-employed.  He stated that he owned a

produce business, as well as a smoked meat business.  The claimant related that

he had been self-employed for approximately four (4) years and was operating his

businesses while working for Quebecor Jonesboro, Inc.  The claimant began

working for Quebecor in March, 2008.  The claimant stated that he was hired to

perform general labor and as a “press jogger.”  The claimant’s primary duties

consisted of stacking books and publications, as well as cleaning and washing the

presses.  On direct-examination, the claimant denied having any physical problems

or limitations at the time he went to work for the employer other than TMJ for which

he stated he had been taking medication since 1988.  On further questioning, the

claimant stated that in 2004, he developed acute Hepatitis C.  The claimant further

related that in 1985, he broke his back in a motor vehicle accident which rendered

him temporarily paralyzed and which required multiple back surgeries.  The
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claimant stated that he drew social security disability beginning May 19, 1985, until

September 3, 1998.  The claimant denied filing any prior workers’ compensation

claims.  He then acknowledged receiving workers’ compensation benefits when he

worked for a temporary service in 2007 when he sustained some chemical burns

and drew two (2) weeks’ pay and had his medical bills paid by the company that

filed the claim.  The claimant then worked several jobs through the temporary

service before going to work for Quebecor in March, 2008.

When questioned concerning when the claimant first started manifesting

symptoms which led to the within claim, the claimant first conceded that he did not

know, while at the same time pointing out that he had prior sinus and lung

problems.  When questioned further, the claimant related his physical problems and

need for medical treatment to washing out machines with chemical solvent on

October 30, 2008.  A portion of the claimant’s testimony is set out below:

Q     All right, went to work in March of ‘08.  When did you first start manifasting
symptoms which led to your claim that we’re here for today?

A     Really, sir, I can’t say.  I mean, the dust particles and stuff in the air, I’d have
sinus problems because I’ve had reconstructive fact surgery and I would get a sinus
infection or something, but I never had any lumb problem or coughing or anything
like that.

Q     Okay.  Well, you didn’t tell me about your facial or sinus problems.  That’s
another condition that you had previously?

A     Yeah, I’ve had reconstructive face surgery in ‘92.

Q     Okay. So –
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A     And, also, I guess there was a gunshot would in ‘87.  We need to get that in
there, to the right upper lung.

Q     It wasn’t unusual for you to have sinus infections?

A     No, I had sinus infections.

Q     And you had them before and after you went to work for Quebecor, is that
right?

A     Yes.

Q     Well, what new symptoms did you have when you went to work for Quebecor
which manifested themselves and when did they manifest themselves.

A     Well, until October 31st I had had no symptoms.  I had had – you know, we
cleaned the press on October 30th and I got sick then and went to the doctor.  I
didn’t tell them about any chemical.  I just figured it was normal, you know, a cold.
My throat got burned and scorched and my tongue was scorched.

Q     So the first what I would call unusual symptom you experienced was on
October 31st of 2000? [sic]

A     October 30th.

Q     30th.

A     Yeah.

Q     And what happened on October 30th, 2000? [sic]

A     We went in – we was working on press four –

Q     When you say we, who is we?

A     Our team.  There’s two joggers, a second pressman and a pressman and a roll
tender.

Q     Okay.

A     And it’s considered a team.  We was running press four and we was having
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electronical problems.  We shut down and we cleaned press four, and we went to
press three to clean it.

Q     And what do you clean these presses with?

A     We was using NAP.  That’s what I was taught to use and told to use.  I don’t
know if that’s the proper procedure or not, but that’s what we used.

Q     I don’t know what NAP is.  So what do you mean by NAP?

A     I have not been able to find out.  It’s just what they call – the MSD sheet that
I gave you calls it one thing, their MSD sheet says it’s another, and the tank says
it’s M579 solution made by Cone Solution, Incorporated out of Memphis.

Q     So you used this solution to clean the machines?

A     Yes.  We usually use this solution only to wash blankets and it takes 20
minutes and we’re out of there.  But on this occasion we was cleaning the machine
with it.

Q     Okay.  You say you wash blankets.  I don’t know what that means either.

A     The blanket is a rubber blanket that goes over two rollers that you wash,
because you use a metal plate to put out the imaging on making the paper, and like
if you wanted – if you’re getting a mark in your paper, you’d wash the blanket and
try to get the ink building-up so hat you can get clear printing, or if you change job
orders and you have to change plates, if you wash the blankets, you don’t have to
change the blankets because that would be expensive, and that was the way to
neutralize the ink out of the blankets.

Q     Okay.  What type of protective clothing or masks or gloves are you –

A     We use rubber latex gloves.  We was supposed to use the face shield or
glasses, which I wore safety glasses, so I chose them.  We wore our regular
clothes.  They had to be short-sleeved so they couldn’t get caught in the press
when we as webbing, and jeans.

Q     Okay.  So you were washing down the machines.  So when did you start
noticing the usual symptoms?

A     About 11:00 or 12:00 I asked Maurice Washington if I could get out of the seat.
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A joggers’ position is he don’t get a break.  We get paid for seven and a half hours.
Then we get time and a half for a half hour.  We don’t take breaks.  We don’t leave
our station.  We jog and we eat and drink right a our station.  If someone comes and
relieves us, like floor help or if our assistant press operator chooses, he helps us
and he stacks our books while we take a break.

Q     Okay.

A     But when we go to work there, we go to work there with the knowledge that
we’re going to be there at our position for eight hours if it’s an eight hour shift or 12
hours if it’s a 12-hour shift.  We are not promised any breaks.

Q     Well, my question is, when did you first notice these unusual symptoms?

A     About 11:00 o’clock on the 30th.  I asked Maurice Washington if I could get out
of there.  I was getting sick.  I was washing the bottom part of the press and
cleaning out the ink wells, because when you take the press down and you are
going to leave it down, you have to clean out the ink wells.  It’ll harden and get the
jets where they won’t flow, and on the bottom of the press you have two top plates
and you’re in a space of five by five by three.

Q     Let me interrupt you, Mr. Tate.  When you use your hands to try to be
demonstrative, whoever reviews this record is not going to be able to observe that,
so you’ll need to try to talk me through any of those instead of –

A     Using me [sic] hands? 

Q     Yes, sir, because, again, they’re not going to be able to conceptualize anything
except what you verbally express.  So, in any event, what time did you go to work?

A     Went to work at 7:00.

Q     And at 11:00 o’clock you were having some symptoms, right?

A     Yes, sir.

Q     Okay.  Did you take a break and –

A     I asked to, and my second pressman said do my job or go home.

Q     Who is your second pressman?
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A     Maurice Washington.

Q     Okay.  So did you stay there the rest of the shift?

A     I stayed the right to the shift.  About 1:30 Scott Pickney come by.  He was the
foreman on duty on that shift.

Q     At what time?

A     About 1:30.

Q     Okay.

A     And I told him, I said, “I’m getting sick.  This stuff is making me sick.”  He said,
“Get out of there and go take a break.”  I got out of there and went and took a
break, and when I come back, instead of going back in, he had me start washing
down the front of the press –

Q     Okay.

A     – with the NAP.

Q     All right.  No, this isn’t the first time you used the NAP, though, right?

A     No, no.

Q     You used it several times?

A     Used it every day.

Q     Every day?

A     Every day.  (Tr.16-21)

The claimant stated that he first saw his primary care physician, Dr. Roger

Cagle, on November 3, 2008, and was treated for a sore throat and a cold.  The

claimant then narrated that he returned to work and that on November 6, 2008, he

worked all day cleaning press four and was required to again work with the solvent.
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The claimant stated that he started coughing and getting sick in an enclosed area

while conceding that he did not know if it was the chemical making him sick or

because he had a cold.  The claimant stated that he reported his physical problems

to various supervisors but completed his shift and then sought medical treatment

at the emergency room the next morning.  The claimant was admitted to the hospital

for five (5) days and was diagnosed with bronchitis and COPD, which was the

primary diagnosis until Dr. Cagle subsequently attributed the claimant’s problems

to chemical exposure.  The claimant stated that he was off work for eight (8) days.

The record reflects that the claimant continued working for the respondent herein

until on or about December 20, 2008, at which time he was placed on administrative

leave.  The claimant was placed on leave because it was determined that he had

been taking certain medications which pre-dated his hiring determined to create a

hazardous situation due to the machinery that the claimant was working around.

The claimant’s termination or being placed on administrative leave is the subject of

an unrelated EEOC claim.  At the time of the within hearing, the claimant was not

experiencing any symptoms of any nature or kind.  The condition of his feet

depicted in the photographs introduced as “Claimant’s Exhibit B, pp.3-5" had

apparently been resolved.  A portion of the claimant’s testimony concerning benefits

he was seeking follows:

Q     Okay.  Did your condition on your feet clear up?

A     Yeah, I bought different boots that hadn’t been soaked in the NAP, and it took
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about a month but they cleared up, yeah, they’re clear.

Q     What problems are you having as we sit here today, if any?

A     None.

Q     So now that you have left the environment, all of those symptoms that you had
before have cleared up?

A     Yes.

Q     What benefits are you asking that the Commission award you as we sit here
today?

A     All I want is the doctor bills paid.

Q     And did you have medical coverage, health insurance coverage?

A     I had medical health coverage, yes.  They paid a part of it and then I was
responsible for some of it.  You guys sent me letters to send some of them, you
know, stating that it was in a workmen’s comp claim and they –

Q     You said you guys.  I don’t know who you’re talking about.

A     The court did, the court did.  Workmen’s Comp Commission sent me letters
stating I had to mail them to my debtors telling them that it was a workmen’s comp
case.  It was going to court for workmen’s comp and that they couldn’t – that this
debt wouldn’t be payable until its problem was solved.  Well, a few of them didn’t
aheed to that.  You know, I had it certified and sent certified mail and have proof of
that.  It doesn’t matter.  I paid a few of them just because they was going to sent it
to a collector and I didn’t want it to go to a collector.

Q     Well, how much are your out-of-pocket expenses?

A     On, $300, $400.

Q     The rest of them have been paid by health insurance?

A     Well, some of them aheeded to the document that I sent in, and they are
awaiting to hear the results of the workmen’s comp case.
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Q     Okay.  So how much are your outstanding medical expenses?

A     I would have to look, but it’s –

Q     Well, give me your best estimate.

A     My part is about 3,000 and something dollars.

Q     Okay.

JUDGE GREENBAUM:     So the claim exceeded mandatory
mediation, is that correct, Mr.Mayfield, since it’s over $2,500?

MR. MAYFIELD:     Judge, at the time, yes.  I mean, he’s kind of
changed what he’s been asking for, and I think there’s more in some
kind of future medical that I understand.

JUDGE GREENBAUM:     Well, he told me that he was –

BY JUDGE GREENBAUM:

Q     You told me that you’re not having any symptoms now?

A     No, but they wanted to do a – what he’s bringing to your attention is when they
released me and did the CT scans, in 90 days they seen some abnormalities.  I
don’t know what they are.  I’m not a doctor and I can’t read, but they wanted to have
– they had no prior CT scans or chest scans to go by, and they wanted in 90 days
to run more.  They cost like $6,000, and I didn’t have the money to pay for them, so
I haven’t had them done.  I would like them to be done.  So, I guess, yes, I’d like to
have those CT scans and everything that you –

Q     But you’re not having any symptoms as we sit here today?

A     No, no.  (Tr.33-35)

On cross-examination, the claimant admitted that he developed pleurisy

following a gunshot wound to his lung in 1987.  On further cross-examination, the

claimant denied having been previously diagnosed with chronic obstructive
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pulmonary disease before his hospitalization on October 7, 2008, which was

contradicted by medical records obtained from the Arkansas Methodist Medical

Center emergency room dated January 24, 2008, prior to the claimant’s

employment with Quebecor.  (Tr.38, 40)(Resp. Ex. A, p.19)

On further cross-examination, the claimant testified that he had been a

cigarette smoker for twenty-six (26) years.  He recounted that, at one point, he was

smoking two (2) packs of cigarettes per day while pointing out that, at the time of

the hearing, he was only smoking one pack per day.  The claimant maintained that

all of his physical problems were caused by whatever chemicals are contained in

the cleaning solvents that he used to wash the presses; however, he candidly

admitted that he did not have any evidence to show that there was any mercury

contained in any of the cleaning solvents at the workplace.  It must be noted that

Dr. Cagle attributed the claimant’s respiratory problems to the toxic effects of

mercury exposure based upon a history obtained by the claimant.  

The claimant offered a material safety data sheet (MSDS) showing the

potential side effects of extensive exposure to the chemical wash.  Although the

claimant sincerely believed his symptoms were related to chemical exposure, he

conceded that the only medical evidence in support of this suspicion was Dr.

Cagle’s report which was based upon an erroneous history.  (Tr.46-49)(Cl. Ex. A,

pp.12-14)

MEDICAL EVIDENCE
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As previously pointed out, the claimant was first diagnosed with possible

COPD on January 24, 2008.  (Resp. Ex. A, p.19)

The claimant was next seen by Dr. Cagle on August 15, 2008, complaining

of sinus congestion while reporting breathing paper particles at work.  The claimant

also reported chronic hoarseness and chronic sore throat which, interestingly, he

also reported identical symptoms of nasal obstruction, chronic hoarseness, and

chronic sore throat beginning as early as August 25, 2004, and continuing through

March 2, 2008, before beginning his employment with Quebecor.  The claimant

returned to Dr. Cagle on several occasions after beginning his employment with the

respondent employer with multiple complaints.  On November 3, 2008, the claimant

was seen by Dr. Cagle for fever, sore throat, as well as nasal and chest congestion.

The claimant was treated with medications and released.

The claimant was next examined and treated at the emergency room of the

Arkansas Methodist Medical Center on November 8, 2008, where he was

diagnosed with an acute exacerbation of COPD and bronchitis, at which time he

was admitted for evaluation.  The patient history provided by the claimant is set out

below:

HPI:     Mr. James Dodge Tate is a 50 year old white male who was
suffering from chest pain and a productive cough.  He came to the
emergency Room earlier today for evaluation.  ER physician felt he
warranted admission.  The patient states he has pain left side of his
chest that gets worse with coughing.  He states that he has been
coughing for a few days and in fact saw his local physician a few days
ago.  He was taking cough medicine, however, things just did not go
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well.  HE states he has been [sic] was working with Nafa at his job.
After a Nafa exposure, his cough got considerably worse.  He now
thinks things have gotten worse for him.  He denies any other
significant abnormality at this time.  (Resp. Ex. A, p.39)

Upon his discharge from the hospital, the claimant was evaluated by Dr.

Michael Lack with Occupational Health Partners in Jonesboro, Arkansas.  Dr. Lack

initially related the claimant’s problems to his work by history.  However, in a report

dated November 25, 2008, Dr. Lack addressed the causation issue.  His narrative

report states:

To Whom It May Concern:

I had to [sic] opportunity to evaluate Mr. James D. Tate on
11/17/2008 after his recent hospitalization.  This examination
occurred at the request of his employer to determine the work
relatedness of his recent hospitalization.  Mr. Tate alleges that his
hospitalization was due to his exposure to NAPA at work.  I have
received his medical records from the hospital and the physician’s
records supplied by Mr. Michael Dugger, claims representative for
Travelers Insurance Company.  These records have been reviewed
and annotated.

Mr. Tate has worked for Quebecor for eight months as a
jogger.  He was exposed to NAPA on 11/7/2008 while cleaning the
printing press for six hours.  He finished his shift and was able to
drive home.  He had been home for several hours when his wife
noted he was talking out of his head.  The next morning he awoke
short of breath.  He was driving to work and stopped to go to a
convenience store.  At this time he decided to drive himself to the
hospital.  Initially he had a x-ray of the chest and was going to be
given a shot and sent home.  Arterial blood gasses were preformed
[sic] and he was admitted to the hospital.  He was in the hospital from
Saturday to Thursday.  He was released on Combivent, prednisone,
Levaquin, and temazepam.  His final diagnosis was COPD
exacerbation and Bronchitis.  
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NAPA is a solvent containing Medium aliphatic solvent
naphtha, light aromatic solvent naphtha, 1,2,4-trimethylmbenzene,
nonylphenol ethoxylate, and heavy aromatic solvent naphtha.  The
risks listed include lung damage if swallowed.  It was also noted to be
irritating to the eyes, respiratory system and skin.

Light naththa, a mixture consisting mainly of straight-chained
and cyclic aliphatic hydrocarbons having from five to nine carbon
atoms per molecule.  Heavy naphtha is a mixture consisting mainly of
straight-chained and cyclic aliphatic hydrocarbons having from seven
to nine carbons per molecule.  Almost all volatile, lipid-soluble organic
chemicals cause general, nonspecific depression of the central
nervous system or general anesthesia when inhaled.  The affect is
acute and decreases with removal from exposure.  Symptoms of
acute exposure are dizziness and narcosis with loss of
consciousness.

Swallowing of NAPA damages lungs by causing adult
respiratory distress syndrome (ARDS).  ARDS does occur hours after
exposure.  Fluid filled lungs, low oxygen and initially low CO2
characterize ARDS.  If not promptly and adequately treated may lead
to death.  Mr. Tate denies any ingestion of NAPA.

Mr. Tate did not exhibit any signs of intoxication from exposure
to NAPA.  He did note “talking out of his head” but this was hours
after the exposure, which is not consistent with acute exposure.

Review of Mr. Tate’s hospital records reveal a chest x-ray and
blood gasses consistent with COPD not ARDS.

It is my opinion the [sic] Mr. Tate’s recent hospitalization was
due to an exacerbation of COPD and Bronchitis and not related to
any exposure at work.

The above statements have been made with a reasonable
degree of medical probability.  The opinions rendered in this care are
mine alone.  Recommendations regarding treatment, work, and
impairment ratings are given totally independently from the requesting
agents.  These opinions do not constitute per se a recommendation
for specific claims or administrative functions to be made or enforced.
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This evaluation is based upon the history given by Mr. Tate,
the objective medical findings noted during the examination, and
information obtained from the review of the prior medical records
available to me, with the assumption that this material is true and
correct.  If additional information is provided to me in the future, a
reconsideration and additional report may be requested.  Such
information may or may not change the opinions in this report.  (Resp.
Ex. A, pp.52-53)

Interestingly, after the claimant was released from the hospital, he returned

to work with a resolution of his pulmonary problems.  However, the claimant

returned to Dr. Cagle on December 1, December 17, and December 29, 2008, with

a rash on his body which Dr. Cagle initially described as an anxiety rash.  As

previously pointed out, the claimant’s employment was subsequently terminated by

the employer because it was determined that he was taking medications which

made it dangerous for him to work around dangerous equipment.  The claimant

continued to see Dr. Cagle for follow-up treatment.  On April 29, 2009, Dr. Cagle

issued a report attributing the claimant’s pulmonary problems to toxic exposure to

mercury.  In addition, Dr. Cagle related the claimant’s rash to prolonged contact

with a chemical irritant, specifically, from wearing work boots that had been soaked

in the chemical.  The April 29, 2009, report is set out, in its entirety, below:

To Whom It May Concern:

I am writting [sic] this letter on behalf of my patient, Mr. James Tate.
Mr. Tate presented to my office on November 3, 2008 complaining of
sore throat, chest pain and productive cough.  He was treated with
antibiotics and cough medication and instructed to return if symptoms
persisted or worsened.  On November 8, 2008, Mr. Tate presented to
the ER at Arkansas Methodist Medical Center with increased chest
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pain and cough and was found to be hypoxic.  Mr. Tate stated at that
time that he had been taking medications as directed and that his
cough was not relieved with his cough medication.  Further, Mr. Tate
stated that he had continued working with NAPFA (cleaning agent
containing mercury) at his job and was at that time that his
conditioned worsened and then presented to the ER.  He was
diagnosed with Bronchitis, COPD and Shortness of Breath, treated
empirically with IV antibiotics and steroids and improved shortly on
same.  The patient was advised that his condition was likely related
to and exacerbated by his exposure to chemical agents at work and
further advised to avoid exposure to such mercury containing
chemicals as it undoubtedly had an effect on him.  Mr. Tate was
discharged on November 12, 2008 with orders to follow up with me in
one week.  At his November 19, 2008 visit, I discussed test results
from his hospitalization showing mercury exposure and the toxic
effects of such.  Explained that mercury poisoning/exposure can
cause irritation to repiratory [sic] lining as well as having systemic
effects from absorption into blood causing rash, itching, weakness,
etc.  In fact, after returning to work, he presented a third time with a
rash on his lower extremities and feet, felt to be due to exposure
again from his work boots which he had not changed.  I further
advised Mr. Tate of the importance of avoiding work with NAPFA
without respiratory mask or prolonged skin contact over thirty
minutes.  I have continued to see and  treat Mr. Tate for complications
resulting from mercury exposure/poisoning following his hospital stay.
I cannot stress enough the toxicity level of such cleaning agent and
the importance of avoiding direct skin contact and inhalation.  Mr.
Tate’s condit6ion does continue to improve, but it is with great
certainty that I feel his condition was a direct result of his exposure to
his chemical (NAPFA) while at work.  If you should have any further
questions regarding this matter, please feel free to contact my office
at (870) 239-3600).  (Resp. Ex. A, p.70)

In response to Dr. Cagle’s report, Dr. Lack issued a May 28, 2009, response

which states:

Dear Mr. Mayfield:

I had an opportunity to review Dr. Cagel’s [sic] letter of April
29, 2009 concerning Mr. James Tate.  Mr. Tate stated that during my



-21-

examination that I told him NAPA contained “liquid mercury”.  NAPA
is a solvent that contains naptha.  The MSDS was reviewed and
clearly shows no “liquid mercury”.  I did not tell Mr. Tate that “liquid
Mercury” was a component of the solvent that he used.  A review of
the chart does not show any mention of mercury, “liquid” or otherwise.
(Resp. Ex. A, p.71)(Emphasis supplied)

DISCUSSION

It is well-settled  that  claimant  has  the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in his

favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952);

Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden

of proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

In a workers’ compensation case, the claimant has the burden of proving,

by a preponderance of the evidence, that her claim is compensable, i.e., that his

injury was the result of an accident that arose in the course of his employment and
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that it grew out of, or resulted from the employment.  Ringier American v. Combs,

41 Ark. App. 47, 849 S.W.2d 1 (1993); Carman v. Haworth, Inc., 74 Ark. App. 55,

455 S.W.3d 408 (2001.  Further, the claimant must prove a causal connection

between the work-related accident and the later disabling injury.  Bates v. Frost

Logging Company, 38 Ark. App. 36, 827 S.W.2d 664 (1992).  The claimant must

sown a causal relationship exists between his condition and his employment.

Harris Cattle Company v. Parker, 256 Ark. 166, 506 S.W.2d 118 (1974).

In the instant claim, the claimant has failed to establish, by a preponderance

of the evidence, that his respiratory problems were related to toxic exposures to

chemicals at the workplace.  The record reflects that the claimant reported similar

chronic, physical problems and symptoms with his pulmonary functions as early

as 2004.  The record reflects that the claimant smoked an many as two (2) packs

of cigarettes for over twenty-six (26) years.  He has been diagnosed with COPD

and bronchitis.  Further, the record reflects that, in the weeks and months prior to

his November 7, 2008, hospitalization the claimant was complaining of chronic

hoarseness and chronic sore throat.  Just days before his hospitalization, his

primary care physician, Dr. Cagle noted a history of fever, sore throat, productive

cough, and nasal congestion, at which time he diagnosed a multitude of physical

symptoms which included upper respiratory infection and bronchitis, asthmatic.

The claimant was also cautioned about abuse and possible addiction to
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medication, at which time it was suggested that the claimant be referred to a

chronic pain clinic/management.  (Resp. Ex. A, pp.31-33)

In my opinion, it would require sheer speculation and conjecture to attribute

the claimant’s chronic respiratory problems to an exposure at work rather than to

his pre-existing COPD and bronchitis which was aggravated by heavy cigarette

smoking as well as possible drug use.  Conjecture and speculation, however

plausible, cannot be permitted to supply the place of proof.  Dena Construction

Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

As previously pointed out, the medical evidence contains inconsistencies

and contradictions.  The only two (2) medical opinions addressing compensability

have been issued by the claimant’s primary care physician, Dr. Cagle and the

company doctor, Dr. Michael Lack.  Based upon a review of their reports, I find

that Dr. Lack’s opinion to be more credible, primarily because the opinion of Dr.

Cagle is based upon an inaccurate patient history.  Admittedly, medical evidence

is not ordinarily required to prove causation. See, Wal-Mart Stores, Inc. v. Van

Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  However, if medical opinion is

offered, the opinion must be stated within a reasonable degree of medical certainty.

Crudup  v.  Regal  Ware,  Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).

I do agree with Dr. Cagle’s conclusions that the claimant’s severe dermatitis
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reflected in his lower extremity, and especially his feet, were due to exposure from his

work boots which had been soaked in chemical solvent and which is consistent with

the MSDS provided by the claimant reflecting the chemical to be an extremely strong

irritant to the skin.  However, I feel compelled to point out that the photograph offered

by the claimant showing damage to his teeth diminishes rather than corroborates his

claim.  There is no evidence whatsoever that the damage to the claimant’s teeth was

caused by any exposure to chemicals at the workplace.  Rather, the most rational

conclusion is that the dental decay is the result of either long-term smoking or the use

of illegal drugs.

After reviewing the evidence in this claim impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that his

respiratory problems beginning November 8, 2008, are causally related to his

employment.  I do find that a preponderance of the evidence reflects that the

claimant’s dermatitis, especially the damage to his feet, was caused by prolonged

exposure and irritation of working in boots saturated with a chemical solvent from the

workplace.  Accordingly, I hereby make the following:

AWARD

Respondent, Travelers Insurance Company, is hereby directed and ordered to

pay, and/or to reimburse, to the claimant, all medicals related to treatment of the

claimant’s severe contact dermatitis.  The balance of the claimant’s claim for benefits

is hereby respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                   

DAVID GREENBAUM                                

Chief Administrative Law Judge                

 


