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STATEMENT OF THE CASE

On July 1, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on November 3, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The fifth and sixth were amended.  In addition, following the departure of counsel for
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Respondent No. 2 from the hearing, the remaining counsels stipulated to the testimony of

the brother of Claimant to expedite the hearing.  Following the hearing, on July 7, 2009,

Respondents No. 1 notified the Commission by letter that they agreed to the eighth

stipulation, concerning Claimant’s average weekly wage, to which Claimant and

Respondent No. 2 had agreed at the hearing.  The stipulations now read:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on June 4, 2005 and at

all relevant times.

3. Claimant sustained a compensable injury to his back and neck on June 4,

2005, which was accepted by Respondents No. 1.

4. Respondents No. 1 paid for Claimant’s treatment in connection with these

injuries, up to and including the surgery by Dr. Cyril Raben consisting of a

discectomy at C4-5 and C6-7 and a fusion at C4-5, C5-6 and C6-7.

5. Claimant reached the end of his healing period for his neck and back injuries

on February 14, 2007.

6. Claimant has been assigned an 18 percent anatomical impairment rating to

the body as a whole, which Respondents No. 1 have accepted and paid,

albeit at a then-disputed rate.

7. The testimony of Claimant’s brother, George, if called, would corroborate

that of Doris Sykes.

8. Claimant’s average weekly wage was $434.15.
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Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of two at the hearing, the issues now read:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is permanently and totally disabled.

3. Whether Claimant is entitled to reimbursement for unpaid medical bills, plus

mileage and travel expenses incurred in connection with his treatment.

4. Whether Claimant is entitled to reasonable medical care, including pain

management and physical therapy.

5. Whether Claimant is entitled to a controverted attorney’s fee.

6. What was Claimant’s average weekly wage?

Contentions

At the hearing, Respondent No. 2 added three additional contentions.  The

contentions now read:

Claimant:

1. Claimant contends that he is entitled to reasonable and necessary medical

care due to his ongoing pain.  Claimant suffers from severe headaches

which he did not have before the injury occurred.  Claimant contends that his

ongoing pain is related to his compensable workers’ compensation injury of

June 4, 2005 and that he is entitled to additional benefits.

Respondents No. 1:
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1. Respondents contend that Claimant has received all benefits to which he is

entitled.

Respondent No. 2:

1. The Death & Permanent Total Disability Trust Fund will state its remaining

contentions upon completion of discovery.

2. In the event Respondents No. 1 cannot agree to the stipulation of the

average weekly wage, Respondent No. 2 asks that a finding be made as to

the average weekly wage.

3. Respondent No. 2 defers to the finding of the average weekly wage and to

all other issues in this claim.

4. Respondent No. 2 further contends that it has not controverted this case.  It

defers to the findings of the Commission.  In the event Claimant is found to

be permanently and totally disabled, the Trust Fund stands ready to begin

payments once Respondents No. 1 have met their statutory liability pursuant

to Ark. Code Ann. § 11-9-502.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to wage-loss disability of ten percent (10%).

6. Claimant has proven by a preponderance of the evidence that he is entitled

to reasonable and necessary treatment in the form of physical therapy and

pain management for his compensable neck and back injuries, as reflected

in Claimant’s Exhibit 3.

7. Claimant has not proven by a preponderance of the evidence that he is

entitled to treatment of conditions and alleged injuries to areas other than his

neck and back–such as his alleged headaches.

8. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement for, and mileage and travel expenses incurred pursuant to,

treatment of his compensable neck and back injuries, including physical

therapy and pain management.

9. Claimant has not proven by a preponderance of the evidence that he is

entitled to reimbursement for, and mileage and travel expenses incurred
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pursuant to, treatment of anything other than his compensable neck and

back injuries.

10. Claimant’s attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).  This includes a controverted fee based on the fact that

Respondents No. 1 did not pay indemnity benefits based on an average

weekly wage that they controverted but ultimately stipulated to.

11. Because Respondents No. 1 agreed on July 7, 2009 to the stipulation

offered by the other parties at the hearing concerning Claimant’s average

weekly wage, and that stipulation has been accepted, the issue concerning

the calculation of the average weekly wage is moot.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, his mother Doris Sykes, and his

girlfriend Angela Keel.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, letters pertaining to

Claimant’s constitutional issue, consisting of one index page and nine numbered pages

thereafter; Claimant’s Exhibit 2, a compilation of his medical records, consisting of two

index pages and 78 numbered pages thereafter; Claimant’s Exhibit 3, documents

pertaining to his claim for reimbursement for medical and travel expenses, consisting of

100 pages; Respondents No. 1 Exhibit 1, a compilation of Claimant’s medical records,
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consisting of two index pages and 93 numbered pages thereafter; Respondents No. 1

Exhibit 2, motor vehicle accident reports concerning Claimant and surveillance reports,

consisting of one index page and 39 numbered pages thereafter; Respondents No. 1

Exhibit 3, five DVDs containing surveillance footage; Respondents No. 1 Exhibit 4, the

transcript of the deposition of Dr. Earl Peeples taken June 26, 2009, consisting of 68

numbered pages plus 76 pages of exhibits; and Joint Exhibit 1, documents pertaining to

the calculation of Claimant’s average weekly wage, consisting of four pages.

In addition, and without objection from the parties, I have blue-backed to the record

the following:  Claimant’s June 23, 2009 motion to recuse, brief in support thereof, and

attached documentation, consisting of 394 pages; the July 7, 2009 letter from counsel for

Respondents No. 1 to the Commission concerning the average weekly wage stipulation,

consisting of one page, and the post-hearing brief by Respondents No. 1 (the other parties

did not file a brief) filed July 15, 2009, consisting of nine pages.

Testimony-Hearing

Doris Sykes.  Called by Claimant, Sykes testified that she is his mother.  He lives

with her.  She stated that she was not aware of Claimant having any neck problems prior

to his June 4, 2005 compensable injury.  Sykes maintained that Claimant “was always an

active, healthy person.”  She only vaguely remembered him suffering an injury in Missouri

11 years before the one at issue, but stated that he had no difficulties working thereafter.

He lived at home at that point as well.  She described him as being very active prior to the

2005 incident.  He lettered in football and wrestling.
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At the time Claimant was injured on June 4, 2005 while working for Respondent

King Ready Mix, Inc. (hereinafter “King”), he was working there full-time.  He did not live

with Sykes then.  She saw him a few weeks after the injury.  Some days, he could hardly

move and was in severe pain.  Since then, she has driven him to treatment.  Dr. Cyril

Raben operated on Claimant on February 9, 2006, and performed a three-level fusion.

Claimant is again living with her in Illinois, and undergoing treatment there.  She desires

for Claimant to receive pain management treatment from Dr. Robert Holloway.  The doctor

gave him a 45 percent impairment rating.

She stated that at present, Claimant has spells 10 to 15 times a month where he will

“wilt” and begin to fall to the floor and will do so unless someone catches him.  Sykes

witnessed Claimant have such a spell in the hearing room while she was testifying (which

I did not see because I was observing the witness).  She stated that he suffers from severe

headaches due to the leakage in the cervical cord where the operation took place.  He has

bouts of confusion and has difficulty with his memory at times.  In fact, Sykes testified that

she has reviewed transcripts of his depositions and that he has said things that are not

true.  However, she added that he is not prone to lying.  She stated that Claimant takes

OxyContin, and while it kills his pain and enables him to do things that he otherwise could

not do, he suffers after the medication wears off.

Prior to the incident at issue, Claimant was in a motorcycle accident in Georgia,

where he was struck by a vehicle and his leg and ankle were broken.  However, his back

was not affected by the accident, and he kept working.  He used to have a Harley-

Davidson shop.  Sykes is the one that owns a Harley-Davidson motorcycle, along with a
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Jeep.  Claimant drives the Jeep at times because it has an automatic transmission.  He

wrecked her motorcycle by sliding across loose rock on the road as he was rounding a

turn.  However, the only injury he suffered was when the mirror on the bike struck him in

the ribs.  His physical problems did not increase after that wreck.  She denied that he has

suffered from depression or anxiety.  However, Sykes was not aware that Claimant also

had a motorcycle accident in Missouri in September 2006, about ten days before his

second deposition.  She did remember that at the time of the deposition, Claimant

presented with chronic neck pain, essentially no range of motion in the neck, and difficulty

walking, and was using a cane.

With respect to the surveillance footage taken of Claimant, Sykes testified that they

were aware they were being watched over an extended period of time.  He is depicted

riding her Harley.  She stated that he has only ridden it a few times in the last six months

and does not go far when he does.  While she is worried about a person in his condition

riding it, she stated that it was a “man thing.”  She maintained that he only rides it after he

has taken OxyContin.  There is also footage of them camping.  This occurred about three

months after Claimant’s OxyContin prescription was doubled.  Sykes testified that the

footage depicts events five or six days apart, and in the interim, Claimant is simply lying

around, recuperating from the activity.  She stated that while she did not view the video

footage, it is her belief that his ability to perform the activities depicted on the DVDs is due

to the taking of OxyContin.  However, she stated that the drug only enables him to do “a

little bit of stuff . . . [n]ot a whole lot.”  But OxyContin enables him to move without apparent

problems or restrictions.
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Under further questioning from Claimant, Sykes stated that shortly before the

surveillance footage was obtained, the OxyContin dosage had been increased from 20 to

40 milligrams.  They were extended-release pills, and took one to two hours to fully take

effect.

When questioned by Respondents No. 1, Sykes testified that she is 70 years old.

One of Claimant’s brothers lives with them, and that he is not gainfully employed.  She has

no knowledge of him being see by Dr. Thomas Musich in St. Louis for his neck in 1995.

Sykes stated that she was also not aware that Musich had given Claimant a 25 percent

impairment rating for an upper thoracic and cervical soft tissue injury, even though he was

living with her at the time.  She did not know that he previously treated for chronic back

pain and was given Percocet.  Sykes testified that she was not aware that prior to the

incident at King, he had sought treatment for anxiety and applied for Social Security

disability benefits for his legs.

Angela Keel.  Called by Claimant, Keel testified that she has known him since she

was nine years old.  As a young man, he was very active in sports and in other activities.

They began dating on November 6, 2006, and during their time together he has not

participated in any sports.  Because of his physical condition, they are unable to have sex;

he has to live with his mother instead of with her.  He has difficulty concentrating.  Like

Sykes, she described him having spells where he simply sinks to the ground; she was the

one who rushed into the courtroom to aid him.  She denied that the episode was staged.

Sykes and she function as Claimant’s caretakers.  Keel puts his socks and shoes on him.

He has trouble putting on a shirt.  It was her opinion that his condition is worsening.
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Prior to the 2005 work-related incident, Keel had last seen Claimant in the summer

of 2003.  At that time, according to her, he did not appear to have any physical problems

and had a sandblasting company.

Keel viewed the surveillance footage.  It was her testimony that he was taking

OxyContin at the time and the drug would mask the pain long enough for him to perform

the tasks depicted.  She denied that he did anything “extreme.”  He rides a motorcycle, but

only for a short distance.  Even so, after the OxyContin wears off his neck and back hurts

and he needs to recuperate.  The gaps in footage show that the recovery period is a few

days.  Keel asserted that some of the surveillance footage looks doctored–that one scene

of Claimant’s movement has been copied and repeated again and again.  She also

explained that some of the footage depicts Claimant repeatedly getting up and moving

around because his condition requires that.

Under questioning from Respondents No. 1, Keel stated that she is 37 years old.

She is no longer working because she is taking care of her disabled parents, and she

takes Lexapro for anxiety.  Keel admitted that notwithstanding her long acquaintance with

Claimant, there have been extended periods of time over the years when she did not see

him.  She was not aware if he was seeing a doctor prior to the June 2005 incident, or if he

was suffering from chronic back pain or anxiety in 2004 and the first half of 2005.  In

addition, she is unaware if he took OxyContin prior to the injury at King.  She clarified her

testimony on direct that Claimant and she had sexual relations in the beginning of the their

relationship, but not in the last 18 months.  Keel stated that even on Claimant’s best days,

he needs use of a cane and has trouble turning his head.
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Under further questioning from Claimant, Keel testified that he does not want to be

on OxyContin.  He does not use illegal drugs.

Phillip Sykes.  Claimant testified that he is 43 years old.  He attend part of the

twelfth grade, but did not graduate.  Prior to moving to Arkansas, he owned his own

businesses,  which included a sandblasting service, a shop that sold Harley Davidson

merchandise, and a powder coat painting service.  After Claimant moved to Arkansas, he

at first still performed sandblasting before going to work for Respondent King.

He stated that on June 4, 2005, he was involved in a large concrete pouring job.

Claimant climbed the truck to look inside the drum.  As he descended the newly-installed

ladder on the truck, the ladder bent underneath the truck and threw him off.  He landed on

the ground, striking the back of his head and elbow.  The force of the impact pushed his

shoulder blades together as well, hurt his low back and tailbone, and bruised his legs.

Respondents No. 1 paid for a cervical fusion operation.  Claimant’s testimony was

that the surgery never helped him.  Later, he stated that he had a “little bit of

improvement.”  However, he now has leakage in the cervical area.  He suffers from

headaches, has memory problems, and has constant pain in his back.  His OxyContin

dosage is 80 milligrams, three times a day.  He also takes two Endocet tablets every four

hours for pain.  Claimant takes Prozalam for his nerves.  His other medications include

Carisoprodol, Pritropozol, and a stool softener.  He used to take morphine and had

Fentanyl patches, but had bad reactions to them.

Claimant stated that he was a billiards champion, and enjoyed activities including

golf, hunting and fishing.  But he can no longer engage in those activities.  He still rides
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a motorcycle at times because they are getting ready to sell it and he love riding.  Even so,

he only rides a few blocks.  When asked about the surveillance footage of him at the lake,

Claimant stated:

And I throwed [sic] two pieces of wood on the fire and I had just taken one
of them 80 milligram OxyContin earlier, about an hour before that and before
I was breaking them in half when I was up there at the lake I was just
breaking them in half and taking them, then I took a whole one and then it,
you know what I’m saying, just had me zooming around.  I mean, zooming,
zooming, zooming and, I mean, I was just.

He testified that he now has to take an 80-milligram dose because his condition is

worsening.

Claimant stated that his motorcycle wreck in Georgia resulted in metal pins being

placed in his toes, ankle, calf and knee.  Even then, he was mowing a lawn one month

later.  With regard to the motorcycle accident that happened 18 months after the incident

at King, he stated that he rode it two miles to load it into a pickup truck and slid on loose

rock.  However, the only injury he suffered was a broken rib where the mirror hit him.  His

mother purchased the Jeep so that he would no longer ride the motorcycle.

According to Claimant, he desires to work and to take care of Keel, but he cannot.

Claimant’s Exhibit 3 are medical bills that he has incurred that have not been paid by

Respondents No. 1.  He wants Respondents No. 1 to pay those bills, and for Dr. Holloway

to be his authorized treating physician.

Claimant stated that he treated for his back prior to being hurt while working for

Respondent King.  But the problem was due to working a lot.
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Under questioning from Respondents No. 1, Claimant stated that he is in roughly

the same condition as he was during his depositions in 2006 and 2008, except that more

medication is required for him to function.  He uses a cane.  While he used to use a TENS

unit, the batteries are no longer any good and Respondents No. 1 will not pay for new

ones.  He now uses horse liniment.  Claimant did not remember having any pre-existing

problems with his neck.  He also did not recall being assigned a 25 percent impairment

rating for his neck and back in 1995.  Claimant stated that the pain treatment he received

in 2004 and 2005 was for his legs, along with insomnia.  He denied taking OxyContin then.

Claimant stated that he did not have pre-existing back trouble.  According to him, the only

other time he took OxyContin was after his first motorcycle accident 15 years ago.  He did

admit receiving multiple narcotic prescriptions from multiple doctors the month before the

work-related incident, which resulted in his doctor telling him that he would not prescribe

narcotics to him.  While he had a motorcycle accident on September 9, 2006, 12 days after

his deposition, he did not injure his neck on that occasion.

Asked about the surveillance footage, Claimant stated that it depicts him on the

motorcycle because he rode to the convenience store to get something to drink.  He did

not use the Jeep because it was blocked by a disabled vehicle.  The camping footage

shows him about two hours after he had taken an 80-milligram OxyContin tablet.  He was

able to do the tasks depicted because he took the medication; but was bedridden five to

six days thereafter.  This was also the case with regard to the footage of him vacuuming

the car.  Although he testified in all three depositions that he planned to sell the
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motorcycle, he insisted that they had tried.  He stated that he has not ridden it in a long

time.  Claimant  had a fishing license in 2008.

When questioned further by his client, Claimant stated that he only took OxyContin

because Dr. Raben insisted.  He now has vision problems that cause him to see double,

and it is blurry.

Upon further questioning by Respondents No. 1, he testified that he has applied

twice for Social Security disability benefits.

Testimony-Deposition

Dr. Earl Peeples.  Dr. Peeples was deposed on June 26, 2009.  He testified under

examination from Respondents No. 1 that he is board-certified in orthopedics.  He was

asked to perform an independent medical evaluation of Claimant.  The IME took place on

April 9, 2009.  His report thereof was made an exhibit to the deposition.  Claimant

prepared a pain diagram, to show where he was experiencing pain and at what level.

Peeples as part of the IME familiarized himself with Claimant’s medical history–both from

what Claimant related to him and from his records.  In addition, he reviewed surveillance

footage of Claimant.  

Dr. Peeples testified that Claimant’s October 19, 2005 MRI showed only

degenerative changes at C4-5, C5-6 and C6-7; there were no traumatic findings.  He

stated:  “In the case of Mr. Sykes, there is no anatomic evidence of trauma in the spine.”

Dr. Rutherford found only multi-level degenerative changes.  Dr. Raben, the physician who

operated on Claimant, found degenerative changes along with osteophytes at multiple

cervical levels and diagnosed strain and sprain–but not a specific traumatic condition.
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Peeples opined that Claimant’s June 2005 injury was consistent with contusion and strain

or sprain of the muscles of the neck, but his behavior and the studies are not consistent

with a spinal traumatic injury “of any significance.”  He said that only the soft tissues of the

neck suffered traumatic injury.  His opinion is that there was only a minor contusion and

strain.

Dr. Raben performed a multi-level discectomy and fusion on February 9, 2006; but

Peeples could not relate it to any specific incident.  Claimant’s records reveal he was given

a 25 percent impairment rating in 1995 for a work-related soft tissue injury to his lower

neck and thoracic area.  Claimant’s complaints at that time were of neck pain and

decreased mobility–the same as at present.

Claimant related his pain to Dr. Peeples as 8.75/10, but did not act as if his pain

were that severe.  He only presented with”unusual posturing.”  He noted that Claimant

showed such inconsistency when examined by Dr. Rosenzweig on July 12, 2005–when

he appeared to embellish his symptoms by professing inability to rotate his neck but later

appeared to have no difficulty in doing so.  Dr. Peeples viewed such instances as a “red

flag.”  With regard to the pain diagram Claimant prepared, Peeples stated that it was

inconsistent with his condition and “points to a psychological basis.”

In his examination of Claimant, Peeples from inconsistent behaviors concerning

Claimant’s ability to turn his head, lower extremity strength, and toe flexion/extension.  The

doctor stated that “[t]his points to deliberate manipulation of the exam, not to physical

pathology.”  He found “upper extremity weakness in a non-anatomic pattern,” which is

inconsistent with an isolated nerve root injury but rather an indication of deliberate
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manipulation or a psychological condition.  Dr. Peeples noted that there was no muscle

atrophy, but non-organic generalized weakness.  While he displayed almost no ability to

move his ankle, he is able to walk–which is inconsistent.  Claimant also complained of pain

in response to light touch over his cervical and thoracic areas–which is inconsistent with

his physical condition as well.

Dr. Peeples examined the footage of Claimant vacuuming the car, and stated that

it was “telling,” noting that he was able to bend, turn, twist and use the vacuum, and

showed no protection of his neck and no limited range of motion.  Claimant, he stated, acts

differently when he is aware he is being examined, as opposed to when he thinks he is not

under observation.

The doctor stated that he is opining within a reasonable degree of medical certainty

that:  (1) no traumatic lesion to the cervical or lumbar spine was identified to be related to

the fall from the truck; and (2) Claimant’s continued complaints of pain are not supported

by any anatomic, traumatic injury.  Peeples added that Claimant is not in need of any

specific treatment related to his compensable injuries.  He did not believe the fall caused

or worsened Claimant’s pre-existing conditions.  The doctor stated that the surgery was

unnecessary, and unsurprisingly, failed to improve Claimant’s condition.  He added that

Claimant should not receive narcotics, based on his condition and his previous use of the

drugs.  Dr. Peeples did not view any of the treatment that Claimant received in the Missouri

area was reasonable and necessary.  He was of the opinion that Claimant has a

psychological abnormality, and that he should be evaluated for it.  Claimant’s injury from

the fall, according to Peeples, is not ratable.
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When questioned by Claimant, Dr. Peeples testified that he examined Claimant on

one occasion, for 30 minutes.  He did not establish a doctor-patient relationship with him.

Claimant was asked what medications he had taken the date of the examination.  Peeples

understood that Claimant takes opiates every day.  The doctor has trained in psychiatry,

but is not licensed in that field.  He denied being defense-oriented.  While Peeples stated

that in certain cases it is appropriate to prescribe a Class II narcotic for a person with failed

back surgery, it is not in the case at hand because of his inconsistent pain behaviors.  In

addition, he felt the surgery was not failed in the sense that the hardware did not work, but

that the procedure was unnecessary.  He admitted that a spinal fusion would cause an

anatomical change in the patient.

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibit 2 and

Respondents No. 1 reflect the following:

Pre-incident.  Claimant reported falling at work on July 12, 1994 and, inter alia,

“smashing” his neck against a curb.  On September 8, 1994, Dr. Michael Chabot wrote that

Claimant had diminished cervical range of motion, and was assessed as having cervical

and thoracic strains.  Dr. Thomas Musich on March 16, 2005 assessed him as having a

25 percent impairment due to an upper thoracic and cervical soft tissue injury.

On multiple occasions in 2004, Claimant presented to the Gainesville Medical Clinic

with complaints of low back pain.  He related on May 10, 2004 that he had been on

OxyContin for five years but had discontinued use of it.  This was treated with, inter alia,
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Percocet and Soma.  In addition, he was prescribed Xanax for anxiety.  He reported on

April 29, 2005 that he was having erection problems due to the pain medication.

Post-incident.  Claimant on June 10, 2005 went to Dr. Richard Burnette and

reported falling off a ladder onto a pile of concrete and suffering pain in,  inter alia, his right

shoulder and neck, along with “migraines.”  He was assessed as having back strain.  X-

rays of his thoracic spine yielded only degenerative findings.  On June 13 he continued

to complain of migraines and was assessed as having mid to low back pain.  Interestingly,

he stated that he was allergic to Percocet.  He stated that he was taking Hydrocodone and

Soma.  Burnette prescribed Lorcet.  Claimant continued to complain of headaches in

subsequent visits.

When Claimant saw Dr. Kenneth Rosenzweig on July 12, 2005, the doctor noted

the following history:

He has had a significant amount of previous injuries.  He was a bouncer of
a bar when a patrol came back that had been kicked out.  He attacked him
in the parking lot resulting in multiple trauma including lacerations and
fractures, etc.  He had a heart attack about 8 months ago that ended with a
leaky valve.  He has a stiff antalgic gait wearing a knee brace on the left
side.

In his examination, Rosenzweig stated:

However, there is a disturbing discrepancy on observation on announced,
unannounced examination of his neck.  When I asked him to rotate his neck,
he cannot move it.  But in conversation with the case manager he had no
difficulty.  This is a red flag regarding symptom magnification and/or
embellishment and this should [be] considered in all his reports of his
decision.

A July 12, 2005 CT scan revealed straightening of the cervical spine without frank

subluxation, along with degenerative changes at multiple levels and moderate to severe
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canal narrowing at C4-5 and C6-7.  Dr. Rosenzweig on July 22, 2005 wrote that these

findings are not due to the fall, “but the injury has manifested his underlying degenerative

disease.”  He noted that Claimant had been on narcotics long-term over the years for lower

extremity pain, and requested medication for pain in the neck and upper back and into the

shoulders.  Dr. Rosenzweig also said that Claimant was reporting headaches that may be

referred from his neck.  He underwent a cervical epidural steroid injection.  On August 3,

2005 he went to the emergency room at Baxter Regional Medical Center for pain relief.

He returned to Rosenzweig on August 8, 2005, continuing to complain of severe

headaches and increasing back pain, and received another injection.  He underwent

physical therapy.  Dr. Reginald Rutherford evaluated Claimant concerning his headaches

on September 16, 2005, but found him to be neurologically intact, with no evidence of

traumatic brain injury.

Claimant first saw Dr. Raben on October 10, 2005, and underwent x-rays that

showed the degenerative findings discussed previously.  A cervical MRI on October 19,

2005 showed, inter alia, a moderate-sized paracentral and foraminal disc herniation at C6-

7.

On January 3, 2006, Dr. Luke Knox conducted an independent medical evaluation

of Claimant.  He recommended that Claimant undergo the discectomy and fusion surgery

at C4-5, C5-6 and C6-7 recommended by Raben.  Moreover, he opined that, based on

Claimant’s representation that he never sought treatment for neck pain prior to the March

6, 2005 incident (presumably, June 4, 2005), the condition of his neck is causally related

to the incident.
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On February 9, 2006, Claimant underwent a decompressive diskectomy at C4-5 and

C6-7 with neuroforaminotomies, along with an anterior interbody fusion of C4-5, C5-6 and

C6-7 using an allograft bone graft.  His pre and post-operative diagnoses were cervical

spinal stenosis at C4-5 and C6-7 with disc derangement at C4-5 and/or degeneration at

C4-5, C5-6 and C6-7.  In a followup visit to Raben on February 23, 2006, he was noted to

have “exaggerated pain behavior and a great deal of posturing with any motion.”  In

addition, the doctor noted that Claimant had not taken the OxyContin that was prescribed.

Claimant reported his neck pain on March 7, 2006 as 9-10/10.  His medication was

switched to OxyContin.  On June 4, 2006, he rated back, leg, neck and arm pain as 9/10.

Raben started him on therapy.  Claimant on April 14, 2006 reported that he is taking

OxyContin 20mg. and thinks he can be weaned off of them.  He wanted to switch to

Oxycodone 10mg. and from diazepam to Soma.  He reported the pain between his

shoulder blades at 10/10.  Claimant stated that he is using a cane.  Dr. Raben assessed

him as having a disc herniation.  Claimant reported on May 15, 2006 increased pain with

physical therapy.  Raben noted “Pain and stiffness no motion about his neck almost

exaggerated pain behavior[.]”  In this instance, he was assessed as having degenerative

disc disease of the cervical spine.  X-rays on May 25, 2006 showed the disc spaces at C4-

5, C5-6 and C6-7 to be narrow and ill-defined, which Dr. Matthew Wilson said could be

due to a previous fusion surgery or degenerative disease.  The screws at C6 and C7 were

noted to “just skim the upper border of these 2 levels and may be actually predominantly

in the disk spaces.”  Claimant reported a marked increase in headache and parascapular

pain on May 26, 2006.  Dr. Raben recommended a functional capacity evaluation, along
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with MRIs of the cervical and thoracic spine or a CT myelography of the cervical and upper

thoracic spine.  His OxyContin dosage was at 20mg.  On June 16, 2006, the FCE was

noted to have yielded inconsistent results.  He was referred to pain management.  The

MRI on October 19, 2006 showed an area of hyperintensity on T2.  Dr. Raben wrote that

it would be difficult to attribute the lesion to Claimant’s June 2005 fall, but it could be the

reason for his parascapular pain.  He also stated that Claimant’s smoking cigars could be

contributing to his headaches.  Claimant ceased going to physical therapy.

Claimant was in a motorcycle accident on September 9, 2006.  He fractured two ribs

on his left side.  In the course of treating for this, Claimant on September 19, 2006 denied

having a history of falling within the past six months.

On February 14, 2007, Dr. Eric Akin wrote:

At this point I think [Claimant] is definitely at maximum medical improvement.
I do not think further surgery of the lumber or cervical spine will improve his
current symptoms.  I think that he may require intermittent treatments from
a pain management specialist indefinitely.  I have advised him that at this
point if he does not feel that he can continue working at his present job he
will need to consider finding new employment or seek disability.  He will
receive a disability rate of 18%.

Akin on April 2, 2007 wrote that it was his belief based upon a reasonable degree of

medical certainty that Claimant should be allowed to continue pain management arising

out of his June 4, 2005 injury.  Dr. William Piechal wrote a similar note on the same date.

Cervical x-rays on July 18, 2007 reflected Grade I retrolisthesis of C4 on C5, and

minimal anterolisthesis of C2 on C3 that corrects with extension, along with a disc bulge

at C6-7.  An MRI on July 30, 2007 showed moderate cervical spondylosis.  Dr. Dirk

Alander on August 10, 2007 wrote that the MRI showed, inter alia, cerebrospinal fluid
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“around the core throughout.”  The doctor informed him that further surgery would not help

with his chronic neck, head, shoulder and upper thoracic pain.  Dr. Piechael on September

10, 2007 referred him for pain management.

On June 4, 2008, Claimant underwent a vocational evaluation.  Bob White’s

assessment reads in pertinent part:

Observation indicated Phillip had difficulty getting up from a seated position
and had to use both arms to push himself up - significant problems putting
on his coat, and slow, guarded motion while walking.  He can’t wear a hat or
sunglasses due to sensitivity and often does not sleep for days.

Phillip Sykes’ future is bleak and in my opinion there is no employment issue
in this case.  He should and does devote his full attention to relief of pain.

From a physical, cognitive and psychological standpoint I have nothing to
offer Phillip and no recommendations in this case.

Claimant reported having seizure-like activity on March 12, 2008,  X-rays showed

minimal anterolisthesis of C7 on T1.  The instrumentation in the cervical spine was noted

to be in near-anatomic alignment.  An MRI on that date was normal except for a few

scattered nonspecific T2 hyperintensities within the subcortical white matter.  A CT scan

of his head on that same date was normal.  At this point, his OxyContin dosage was 40mg.

His pain medications were continued, although he was noted to be narcotic-dependent.

Dr. Kian-Huat Lim on October 29, 2008 wrote that she has been providing Claimant

with strong narcotics for pain relief.  She opined that he has neck and shoulder pain that

is aggravated by neck movement, and significantly limits his ability to perform daily

activities or carry out strenuous physical duties.  She indicated that she “weigh[ed] heavily

on Dr. Dirk Alander’s opinion,” and for that reason referred him to a pain clinic and a
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physical therapist.  However, I note that Lim stated that Claimant told her his fall occurred

four to five years ago and required two surgeries–neither of which is accurate.  Dr. Lim

placed Claimant on an OxyContin dosage of 80mg.

Claimant underwent an MRI and an MRA of his brain on March 19, 2009.  They

showed the presence of cerebral vasculitis.  Dr. Holloway on April 21, 2009 wrote  that he

had been treating Claimant for two months, that he has “extremely limited movement of his

cervical spine,” that he has underwent cervical facet joint corticosteroid injections with mild

improvement, and that he would be unable to sustain gainful employment because of his

cervical neck pain and restricted range of motion in the neck.

On April 9, 2009, Dr. Peeples performed an independent medical evaluation of

Claimant.  His findings are along the lines discussed in his deposition testimony.

Dr. Syed Ali on May 20, 2009 filled out a questionnaire stating that Claimant is

permanently disabled.  He attributed Claimant’s headaches to the June 2005 fall, and

diagnosed him as having, inter alia, chronic pain syndrome.  Dr. Holloway filled out a

similar questionnaire, supplied by Claimant’s counsel, on June 16, 2009.  He diagnosed

Claimant as having cervicalgia, cervical spondylosis without myelopathy, and post-

laminectomy syndrome.  Holloway stated that the fall caused a herniation of C4-5 and C6-

7.  He opined that the incident had also caused erectile disfunction, memory loss,

lightheadedness, and frequent falls.  It was his opinion that Claimant is unable to work.

Claimant’s Exhibit 3.  This exhibit is comprised of medical bills, along with a listing

of medical, pharmacy, travel and mileage expenses allegedly incurred in connection with

his treatment and which allegedly have not been reimbursed.
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Nonmedical Exhibits

The nonmedical records of Claimant that were introduced at the hearing include the

following:

Respondents No. 1 Exhibit 2.  This exhibit is comprised of the motor vehicle

accident reports for, respectively, Claimant’s motor vehicle accident in Georgia on July 22,

2001, his motorcycle accident in Georgia on December 9, 2001, and his motorcycle

accident in Missouri on September 9, 2006.  In addition, the exhibit contains surveillance

reports on Claimant.

Respondents No. 1 Exhibit 3.  This is comprised of five DVDs containing

surveillance footage of Claimant.  On March 25, 2008, he was viewed turning his head

without apparent difficulty and walking without aid of a cane, carrying a package, driving

a Jeep and a pickup, and raising the hood of the Jeep.  He was taped on March 28, 2008

cleaning up the Jeep at a carwash–removing and replacing the mats, raising the hood,

using a coin-operated vacuum cleaner hose and car wash wand, and drying the vehicle

with a chamois.  All of this was performed without apparent difficulty.  Later, he was seen

removing and installing a window panel on the driver’s side door.  He walked without aid

of a cane and bent at the waist and turned his head without apparent difficulty.  On April

30, 2008, he was viewed walking without aid of a cane, riding a motorcycle, turning his

head, and bending and twisting at the waist (all without apparent difficulty).  Footage taken

on May 28, 2008 shows Claimant bending at the waist numerous times, turning his head,

walking without the aid of a cane, carrying a bag, driving a pickup, fueling the vehicle,

squatting on multiple occasions, sitting at length on a bench at a picnic table, building a
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campfire by placing eight pieces (two of which appeared to be of substantial size) of

firewood one-handed into a pile, lifting the hood of an RV, opening a bag chair, and retying

a tent stake.  Not until 37:10 into the final DVD–5:17 p.m. according to the footage–does

Claimant appear to have any difficulty.  This comes as he is walking to and from the

campfire, on which he deposits, one-handed, three more pieces of wood (one of which is

substantial in size).  At this point, he appears to limp.  Contrary to Keel’s testimony, none

of the footage appears to be doctored.

Joint Exhibit 1.  These are documents related to the calculation of Claimant’s

average weekly wage.

ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on June 23, 2009, a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of administrative law judges are

unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70,250 S.W.3d 263 (Ark. Ct. App. 2007), pet. for rev. denied, No. O7-268 (Ark. May 3,

2007).  Claimant did not seek to distinguish Long or to argue that it should be modified or

overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.
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B. Whether Claimant is permanently and totally disabled.

Claimant has asserted that he is permanently and totally disabled, or in the

alternative that he is entitled to wage loss disability over and above his impairment rating.

Respondents No. 1 dispute that he is permanently and totally disabled or entitled to wage

loss disability.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s back and neck injuries are unscheduled

ones.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).  For that reason, his entitlement to

permanent disability benefits is controlled by § 11-9-522(b)(1), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  Pursuant to §

11-9-522(b)(1), when a claimant has been assigned an impairment rating to the body as

a whole, the Commission possesses the authority to increase the rating, and it can find a

claimant totally and permanently disabled based upon wage-loss factors.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The term

“permanent total disability” is defined in the statute as “inability, because of compensable
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injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to earn a livelihood.

Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors

that may impact a claimant’s future earning capacity, the Commission considers her

motivation to return to work, because a lack of interest or a negative attitude impedes the

assessment of his loss of earning capacity.  Id.  The Commission may use its own superior

knowledge of industrial demands, limitations, and requirements in conjunction with the

evidence to determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark.

App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14).  “Disability” is the

“incapacity because of compensable injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the compensable injury.”  Id.

§ 11-9-102(8).

Section 11-9-705(a)(3) provides that an administrative law judge shall determine

on the basis of the record as a whole  whether the party having the burden of proof has

met such burden by a preponderance of the evidence.  This standard means the evidence
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having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947)).  The determination of a witness’ credibility and how much

weight to accord to that person’s testimony are solely up to the Commission.  White v.

Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must

sort through conflicting evidence and  determine the true facts.  Id.  In so doing, the

Commission is not required to believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only those portions of the testimony that

it deems worthy of belief.  Id.

The evidence before me shows that Claimant is 43 years old.  He attended the

twelfth grade, but did not graduate from high school.  He has worked as a bar bouncer,

and has owned a sandblasting business and a store that sold Harley-Davidson

merchandise.  While working for Respondent King, he operated a cement truck.  It was in

this capacity that, as the parties stipulated, he sustained compensable injuries to his neck

and back on June 4, 2005.  Claimant fell off a concrete ladder that had begun to bend.  He

struck the ground.  Tests showed mainly degenerative findings.  While an October 19,

2005 MRI showed a moderate-sized paracentral and foraminal disc herniation at C6-7, Dr.

Raben did not note this finding during his surgery.  After undergoing conservative

treatment without apparent success, Claimant underwent surgery at the recommendation

of Dr. Raben, that was seconded by Dr. Knox following an independent medical evaluation.

Respondents No. 1 paid for this surgery.  On February 9, 2006, Raben performed a
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decompressive diskectomy at C4-5 and C6-7 with neuroforaminotomies, along with an

anterior interbody fusion of C4-5, C5-6 and C6-7.

Thereafter, he complained of extreme neck, back, leg and arm pain.  Dr. Raben on

more than one occasion noted that Claimant was engaging in exaggerated pain behavior.

Dr. Rosenzweig noted that Claimant exhibited inconsistent behavior in examination,

professing the inability to rotate his neck but appearing to have no difficulty in this area

when speaking with the case manager.  Dr. Peeples in his IME noted what he felt to be

inconsistent behavior in demonstrating the ability to turn his head, lower extremity strength,

and toe flexion/extension.

Claimant on June 16, 2006 underwent an FCE that yielded inconsistent results.  Dr.

Akin found him to be at maximum medical improvement on February 14, 2007, and

released him with an 18 percent impairment rating.  Respondents No. 1 paid the rating.

Claimant underwent pain management, and was prescribed medications including

OxyContin.  Nonetheless, he complained of extreme pain.  Claimant underwent a

vocational evaluation on June 4, 2008.  The evaluator opined that Claimant’s future was

“bleak” and that he had no employment prospects given his condition.  During 2008, his

OxyContin dosage was increased to 80mg.  He has come to be dependent on the drug.

Claimant continued to seek pain treatment.  Drs. Holloway and Ali opined that he was

permanently disabled, while Dr. Lim opined that his neck and shoulder pain significantly

impairs his ability to perform activities.  In contrast to these opinions, Dr. Peeples opined

that the June 4, 2005 did not cause or worsen Claimant’s pre-existing conditions, and that

the surgery was unnecessary and failed to improve his condition.  He added that no
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traumatic injury to the cervical or lumbar spine occurred as a result of the fall, and that

Claimant’s continued pain complaints are not related to any traumatic injury.  Drs. Akin and

Piechal have opined that he should receive pain management.

With regard to his pre-existing injuries, the record reflects that Claimant had multiple

injury-inducing incidents prior to falling off the ladder in June 2005.  He struck his neck

against a curb while at work on July 12, 1994, and was ultimately assigned a 25 percent

impairment due to an upper thoracic and cervical soft tissue injury.  He was attacked while

working as a bouncer and suffered, inter alia, fractures.  He had a motorcycle accident

both before and after the fall at issue.  The former accident led to him having numerous

pins placed in his left lower extremity.  In multiple instances in 2004, Claimant sought

treatment for low back pain.

The testimony of Claimant, along with his mother and girlfriend, was that he remains

in severe pain.  He moved back in with his mother, and she (along with Keel, his girlfriend)

help take care of him.  Claimant has trouble putting on his shirt, and Keel puts his socks

and shoes on him.  His mother testified that he suffers from spells from 10 to 15 times a

month that cause him to “wilt” and fall to the floor unless someone catches him.  Claimant

purportedly suffered such a spell in the hearing room only minutes after this testimony took

place.  I was watching Sykes, the witness, and did not view the incident.  Keel, who

apparently came in the hearing room to the aid of Claimant, insisted during her testimony

that the event was genuine and not manufactured.

Notwithstanding the convenient timing of the above episode, I am not ready to

dismiss it as staged.  However, I do find, after reviewing the extensive surveillance footage
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in this case along with the balance of the evidence, that Claimant has exaggerated his

condition.  As recounted above, Claimant was taped on different days engaging in

activities such as vacuuming/washing a car, riding a motorcycle, and building a campfire.

What strikes the viewer of this footage is that Claimant, who appears to turn his head,

squat, twist his body, and lift objects of significant size with no apparent difficulty, bears

little resemblance to the man who appeared in the hearing room on July 1, 2009,

demonstrated great difficulty moving or even staying in a chair, and walked very

deliberately with aid of a cane.  Claimant and his witnesses explained this discrepancy as

being due to his taking OxyContin prior to being taped.  In explaining his abilities during

the camping episode, Claimant testified that had taken an 80mg. dose earlier.  But a

review of his medical records shows that at the time this occurred, he was still on a 40mg.

dose.  After due consideration, I simply do not credit the testimony of Claimant, Sykes and

Keel on this matter.

I also note that the physicians who opined that Claimant is disabled did not indicate

that they have viewed this footage.  Nor did the conductor of his vocational evaluation.  His

FCE yielded an inconsistent result.  While Claimant indicated his desire to return to the

working world were he able to do so, I do not find him have a strong motivation.

Notwithstanding the foregoing, Claimant has suffered compensable injuries to his

neck and back, has undergone serious surgery to his cervical spine that Respondents No.

1 covered and which Dr. Peeples admitted would cause an anatomical change.  He has

an 18 percent impairment rating that Respondents No. 1 accepted and paid.  While, again,
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I believe he has exaggerated his pain, it is clear that he nevertheless has pain as a result

of his compensable injuries.

Based upon my review of all the evidence, including extensive documentation and

testimony from the witnesses, and having had the opportunity to assess their credibility,

I find that Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.  However, I do find that after considering Claimant’s age,

education, work experience, the nature and extent of his injuries, his permanent

restrictions, and all other relevant factors, he has sustained a ten percent (10%)

impairment to her wage earning capacity in excess of his anatomical impairment.  In so

doing, I find that Claimant’s compensable June 4, 2005 neck and back injuries are the

major cause of his wage-loss disability.

C. Whether Claimant is entitled to reasonable medical care, including pain

management and physical therapy.

Claimant has argued that he is entitled to additional treatment, including pain

management and physical therapy.  Respondents No. 1 dispute his entitlement to this.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and
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necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

After consideration of the evidence, I find that Claimant has proven by a

preponderance of the evidence that he is entitled to reasonable and necessary treatment

in the form of physical therapy and pain management for his compensable neck and back

injuries, as reflected in Claimant’s Exhibit 3.  This treatment is causally related to her

compensable injuries.  However, he has not proven entitlement to his other alleged

conditions, including headaches.  The compensability of the neck and back were stipulated

to, but the compensability of any other injuries has not been raised.  See Singleton v. City

of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed February

23, 2006)(improper for administrative law judge to address issues not raised at hearing),

rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).

D. Whether Claimant is entitled to reimbursement for unpaid medical bills, plus

mileage and travel expenses incurred in connection with his treatment.

Claimant is seeking reimbursement for the medical and travel expenses plus

mileage detailed in Claimant’s Exhibit 3.  I find that he is entitled to reimbursement of the

expenses incurred in connection with the treatment found above to be reasonable and
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necessary.  However, he has not proven entitlement to reimbursement for any other

expenses.

E. Whether Claimant is entitled to a controverted attorney’s fee.

I find that Respondents No. 1 have controverted his entitlement to wage-loss

disability benefits over and above his impairment rating.  Claimant’s attorney is thus

entitled to a controverted attorney’s fee on all indemnity benefits awarded to Claimant,

pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

Moreover, I find that Respondents No. 1 also controverted Claimant’s entitlement

to a compensation rate over and above the rate that was used to pay indemnity benefits

in this case up to this point.  At the beginning of the hearing, Claimant and Respondent

No. 2 indicated agreement to the average weekly wage figure to which the parties

ultimately stipulated.  However, counsel for Respondents No. 1 indicated that he could not

yet agree to this, but would attempt to do so by the end of the hearing.  He stated:

Your Honor, [Claimant’s counsel] and I had a conversation on that, certainly
if we cannot agree by the end of the hearing, then there would be
controversion.  And there may be controversion anyway simply by virtue of
a delay.  Now, I’m not sure what the law would be on that, but there was an
error, if in fact, the claimant and the fund’s position is correct in the amount
of benefits paid.  Now whether that constitutes controversion, I guess, is a
matter of law and I’m not sure what the law states on that.

He later stated:

If we at the end of the hearing, if I advise you that my client is sticking with
his position regarding the payment of the TTD and the PPD as being the
correct payments, then certainly that would constitute controversion if you
find that those amounts were underpaid.

At the end of the hearing, counsel still was not ready to stipulate to the average weekly

wage, but indicated that he would notify me if his clients ultimately were able to do so.
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That did not occur until July 15, 2009, when counsel so notified me by letter that they were

stipulating to the rate proposed by Claimant and Respondent No. 2.  Respondent No. 1

thus admitted that they controverted anything over and above the rate that had been used.

One of the purposes of the attorney's fee statute is to put the economic burden of litigation

on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193, 745

S.W.2d 647 (1998).  Respondents No. 1 made litigation of this issue necessary.  Hence,

they are liable for, and Claimant has proven entitlement to, a controverted attorney’s fee

here as well.

F. What was Claimant’s average weekly wage?

As related above, the parties reached a stipulation, following the hearing, on the

valuation of Claimant’s average weekly wage.  Hence, this issue is moot.

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102,

898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


