
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F806269

LAURA STEPHENS CLAIMANT

WAL MART ASSOCIATES, INC. RESPONDENT
                                                       
CLAIMS MANAGEMENT, TPA         RESPONDENT

OPINION FILED SEPTEMBER 25, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort Smith,
Sebastian County, Arkansas.

Claimant pro se.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 22, 2009, in Fort

Smith, Arkansas.  This hearing was held on the Motion by the respondents to

dismiss this claim for lack of prosecution.  The respondents were present at the

hearing, through counsel. The claimant did not appear, either in person, or through

a designated representative.

The respondents’  filed a Motion to Dismiss for lack of prosecution on August

20, 2009.  A copy of this Motion and notice of hearing on the Respondents’ Motion

was sent to the claimant certified mail return receipt requested, as required by law.

The U. S. Post Office  returned a certificate of delivery that showed that the claimant

acknowledged receipt of the foregoing documents on September 1, 2009.  
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 DISCUSSION

The Commission’s file indicates that a claim was initially  filed on behalf of the

claimant by her then attorney, Laura McKinnon, on January 5, 2009.  No request for

a hearing was made at the time of the filing of the claim.

Correspondence from respondents’ counsel and various forms from the

respondents reflect that this claim was initially accepted by the respondents as

compensable and benefits were initially paid.  Thus, the subsequent claim filed on

behalf of the claimant would constitute a claim for additional benefits, even though

the initial AR-C indicated that the claimant was claiming both initial and additional

benefits of every type and nature conceivable. 

Claimant’s then counsel, Laura McKinnon, filed a letter requesting a hearing,

accompanied by a prehearing questionnaire, on April 20, 2009.   Aa a result, this

case was set for a prehearing conference on May 26, 2009.  At the prehearing

conference, the claimant’s attorney announced that she had lost contact with her

client and that she intended to file a Motion to Withdraw. She further withdrew her

request for a hearing and asked that this file be returned to general files in Little

Rock.

On June 16, 2009, the claimant’s then attorney, Ms. McKinnon, filed a Motion

to be relieved as claimant’s attorney of record, giving as one of the reasons that the

claimant had moved out of state.  A copy of this Motion was served on the claimant

by Ms. McKinnon by U. S. mail.  No objection was received to Ms. McKinnon’s

Motion, and she was allowed to withdraw as counsel for the claimant by Order dated

July 2, 2009.  A copy of this order was provided to the claimant by certified mail

return receipt requested.  



Stephens-F806269 -3-

The Commission’s  file reveals that the claimant has had no further contact

with this Commission or in any way made any attempt to pursue a claim for benefits.

When this lack of activity on the part of the claimant is considered in light of her

failure to make any response to the Motion to the respondents to dismiss this claim,

I can only interpret this inaction on the part of the claimant to reflect that she does not

believe herself entitled to any additional benefits, at the present  time, or simply does

not desire to pursue her right to any benefits, at the present time.  Therefore, I find

that the Respondents’ Motion is well taken. If there are in fact any additional benefits,

which are in dispute at the present time, the claimant has filed to diligently file any

claim for such benefits.  Thus, any pending claims for additional benefits should be

dismissed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On or about June 20, 2008, the claimant allegedly

sustained an employment-related  injury to her back. The

respondents, at that time, accepted the claim as

compensable and have paid certain benefits.

3.  On January 5, 2009, the claimant filed a claim for

additional benefits, alleging an injury to her entire body,

including but not limited to her back.

4. On April 20, 2009, the claimant requested a hearing on

her entitlement to additional benefits.  However, the

claimant has failed to pursue  any claim for additional
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benefits to a hearing, and has taken no action whatsoever

since April 20, 2009, to make any attempt to pursue any

claims for additional benefits.

5. On August 18, 2009, the respondents requested that

any pending claims  for additional benefits be dismissed

for lack of diligent prosecution.

6. The claimant has failed to diligently prosecute any

claims for additional benefits. Thus, pursuant to the

Commission’s rules any pending claims for additional

benefits should be and hereby are dismissed and no

longer act to toll the statute of limitations. 

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but

to deny and dismiss any pending claims for additional benefits for lack of diligent

prosecution on the part of the claimant.  Such claims shall no longer be considered

as tolling the statute of limitations.  However, this dismissal is without prejudice and

any  claims for additional benefits can be filed or refiled within the time period

allotted by Ark. Code Ann. §11-9-702(b).  

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


