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Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Mr. Richard Smith, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 3, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on February 2, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a stipulation concerning Claimant’s average weekly wage, they are

the following five, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about December 13, 2007

and at all relevant times.

3. Respondents have controverted the claim in its entirety. 

4. Prior to controversion, Respondents paid some employer-directed medical

charges.

5. Claimant’s average weekly wage was $624.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury to her lower back.

1. Whether Claimant is entitled to reasonable and necessary medical care.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant reserved all other issues.

Contentions

The respective contentions of the parties are as follows:

Claimant:
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1. The Claimant contends that she sustained a compensable injury to her lower

back on December 13, 2007 while performing employment services for the

Respondent.

2. The Claimant contends that her current medical problems with her lower

back and her need for medical treatment are solely related to her injury of

December 13, 2007.

Respondents:

1. The evidence does not contain objective medical findings of a work injury,

as required by the Act.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her low back because her medical

records in evidence are devoid of objective findings of an injury.
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5. Because of the above finding, the other issues raised are moot and will not

be considered.
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Diane Fuller, and Brandon Green.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, documents related to

her constitutional issue, consisting of one index page and nine numbered pages thereafter;

Claimant’s Exhibit 2, a compilation of her medical records, consisting of one index page

and 43 numbered pages thereafter; and Respondents’ Exhibit 1, documents pertaining to

Claimant’s December 13, 2007 Essential Function Test, consisting of six numbered pages.

Without objection from the parties, I have blue-backed Claimant’s April 3, 2009

motion to recuse, brief in support thereof, and attached documentation, totaling 392 pages.

Testimony

Diane Fuller.  Called by Claimant, Fuller testified that the two of them are friends

and that both of them worked for the Arkansas Department of Correction (hereinafter

“ADC”) for a time.  The two worked at different prison units; Claimant was at the North

Central Unit at Calico Rock, while Fuller was at the McPherson Unit in Newport.  Fuller

underwent the ADC Essential Function Test that required that she pull a dummy.  She

stated that the dummy was filled with sand and weighed 150 pounds.  According to Fuller,

Claimant did not appear to have problems with her back prior to the dummy test on

December 13, 2007, even though she had been diagnosed with fibromyalgia two years

before.  Now, she walks at times in a stooped position, and no longer maintains her house
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and yard.  Before, she was a good worker.  Fuller’s opinion is that Claimant’s physical

condition is worsening.  She no longer works out.

In opining on her working ability, Fuller admitted that the two of them never worked

together.  She was not aware of the extent of Claimant’s pre-existing back problems.  

Brenda Sparks.  Claimant testified that she is 56 years old and has a GED.  She

went to work for the ADC in December 1991.  At that time, women did not work among the

inmate population, so she worked in the control center and towers.  She began working

among the inmates in 1995.

As part of her job, she was required to undergo a physical assessment every two

years.  The first one occurred in December 2005.  She barely passed it.  On December 13,

2007, she traveled to Pine Bluff to undergo the testing again.  One of the tests required

that she drag a burlap dummy filled with sand or buckshot for a given distance.  She had

trained for the test by going to a health club and lifting bags of feed.  Claimant described

what occurred as follows:

Well, I actually didn’t get to drag it that time, but I put my arms under the
arms and attempted to pick it up on my legs where I could drag it . . . Well,
a very severe pain went through my back and I dropped it.  I had no strength,
no energy, I was in such pain.

Her testimony was that when this happened, she informed the man administering the test

that she had injured her back.  He replied that she should report it to the company

nurse–which she stated she did.  She called the personnel manager, Pam Moser, drove

home, and saw Dr. Jim Bozeman the following week.  Bozeman gave her muscle relaxers

and pain medication, prescribed physical therapy, and referred her to Dr. Thomas Briggs,
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a neurosurgeon.  She underwent physical and water therapy.  Her testimony was that

Respondents only paid for her initial treatment with Bozeman.  Dr. Bozeman continues to

administer steroid injections to her, while Briggs performs facet injections.  She stated that

she is about to begin treating for pain with Dr. Meraj Siddiqui.  However, she has not

undergone back surgery since the alleged incident.

Claimant stated that she had never before experienced low back pain as severe as

she did when lifting the dummy.  She testified that at that time she had not seen a back

doctor for 18 to 24 months; however, her medical records show visits within that period.

Her testimony was that her condition at present is such that tasks such as mowing her

lawn or cleaning her house cause a lot of pain and result in her having to lie down.  Her

last day at work was the day she took the test.  While her duties required that she work 12

½-hour days, she did not believe she could do that now despite the fact that the work was

not heavy or intense.  She is now on Social Security disability, but did not know what role

her back played in the decision versus her fibromyalgia.  Because Dr. Bozeman refused

to release her to retake the test, which was a condition for her continued employment with

ADC, and she had exhausted her leave, she retired on May 31, 2008.

With respect to her pre-existing back problems, she admitted that she had

“deteriorated discs” and underwent a spinal fusion in 1999.  Her complaints of chronic pain

go back to 1996, and she sought treatment for it roughly every six months thereafter.  She

saw a chiropractor.  At one point prior to the incident at issue, she suffered a “dislocation”

in her spine that made one leg substantially longer than the other.  She was diagnosed

with fibromyalgia in 2005, and controls it with medication.
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When shown the 2007 test paperwork, Respondents’ Exhibit 1, she agreed that she

did not indicate when asked that she had any physical condition, impairment or disability

that should be taken into consideration before undergoing the test.  She explained that she

did not disclose her back problems because she did not think they would keep her from

passing, and that she had prepared for the test.  Claimant did not report any unusual

discomfort or feelings to Brandon Green, the test administrator, before undergoing it.  She

testified that she did not recall seeing the portion of the test form that asked her to indicate

if she had previously undergone spine fusion surgery–the question was not checked.

Brandon Green.  Called by Respondents, Green testified that he has worked for four

years at Jefferson Regional Medical Center in Pine Bluff (hereinafter “JRMC”) as an

occupational therapist.  Part of his job, which is for another employer that contracts with

JRMC, is to administer fitness tests for occupational purposes.  He has a bachelor’s

degree in Exercise Physiology, and he has experience as a collegiate strength and

conditioning coach and as  a personal trainer.

In filling out her test form, Respondents’ Exhibit 1, Claimant did not indicate that she

previously had undergone a spinal fusion.  She filled out the form in the presence of

Green.  His testimony was that he would have indicated on the form if she had experienced

problems during a test–including reporting that she had injured her back.  No such

comments are on her form.  Had Claimant reported such an injury, according to Green, he

would have notified ADC immediately and recommended that she go to the emergency

room if she reported severe pain.  He would not have told her to see a “company nurse”
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because he does not know who at ADC holds that position.  Claimant did not pass the

dummy drag, grip, grip strength and run elements of the fitness exam.

The dummy drag test, per protocol, was performed last.  Green agreed that the

dummy weighs 150 pounds.  It is a set of heavy duty coveralls that are stuffed and contain

bags of lead shot that are placed in the shoulders, waist and thighs.  He described the test

as follows:

They’re required to stand straight up erect, both hands up under the armpits.
They can either wrap around or just kind of, I normally try to recommend,
maybe to women, ‘cause it’s a lot easier, instead of having to pick the
dummy up like this (demonstrating) and pick him completely up, it’s a lot
easier to only pick him up, you know, half that distance.  And stand straight
up, drag him back 30 feet which is about 25 feet down the hall.  And then,
there’s a turn, and then, about five, five feet back.

The subject has to have their hands under the dummy’s armpits.  As the dummy is

dragged, the legs often remain on the floor, depending on the height of the subject

(Claimant is five feet three inches tall–one inch shorter than Green); so the entire 150

pounds is not being lifted.  While the floor is carpeted, leather has been sewn on the back

of the dummy’s legs to reduce friction.

On the date Claimant underwent the test, about eight to twelve employees did so

within a three-hour period.  While Green had no independent recollection of her test; he

stated that he would have gone through her paperwork to make sure it was completely

filled out, and that no impairments had been flagged, before signing off on it.  Had he

known that she had fibromyalgia, he would have required physician clearance before

allowing her to proceed.  She indicated on the form that she was taking Ultram, which



Sparks - Claim No. F800085 10

Green understood was for pain.  But he did not recall asking her any follow-up questions

about it.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 reflect the following:

Pre-Incident.  On April 24, 1997, Claimant complained of chronic pain that radiated

to her left hip.  She presented with lumbar pain on June 3, 1997, and on August 8, 1997

reported that it radiated to both sides.  She was prescribed Flexeril, but continued the next

year to complain of back pain.  An MRI on April 20, 1998 showed degenerative disc

disease at L4-5.  She told Dr. Anthony McBride on June 30, 1998 that she had increasing

back pain for the past five years.  X-rays showed degenerative disc changes at T12-L1

and early changes at L3-4 and L4-5.  No retrolisthesis was found.  An MRI on July 13,

1998 showed spondylosis at L3-4 and L4-5 along with spurring, plus disc bulging at L12-

L1, L3-4 and L4-5.  McBride read the L4-5 findings, which included modic end plate

changes, to be more severe than at L3-4.  She reported the back pain as “unbearable” and

underwent facet injections at L4-5 and L5-S1 on August 26, 1998.  The injections did not

give her significant relief, so lumbar fusion was considered.  On June 3, 1999, Dr. McBride

performed a bilateral L4-5 posterolateral intertransverse process fusion.

She returned to McBride on October 29, 2002, complaining of increasing low back

pain over the past 18 months.  X-rays showed degenerative changes developing in L1-2,

L2-3 and L3-4.  Trigger point injections were administered.  She continued to report

worsening low back pain with activity.  The December 13, 2002 MRI showed degenerative
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changes at L3-4 and even more pronounced at L4-5.  She also had a small herniation at

T12-L1 and degenerative changes at L1-2 and L2-3.  McBride stated that L5-S1 was the

only healthy disc she had remaining.  He explained that there was not much he could do

for her.  She continued to report back problems in 2003, 2005, and 2006.

Claimant was referred to Dr. Briggs on February 4, 2008.  She presented to Briggs

on May 3, 2006 “with a several year history of back pain following her spinal fusion in 1999

by Dr. McBride.”  Claimant returned to Briggs on November 1, 2006, complaining of

mechanical pain at the lumbosacral junction at the bottom of her fusion incision.  She

underwent facet injections on November 27, 2006.

Post-Incident.  On December 19, 2007, Claimant reported to the Family Clinic that

she had hurt her back at work six days before.  She was prescribed Flexeril and Vicodin

and was taken off work for ten days.  Dr. Bozeman on January 2, 2008 noted that her

condition was improving.  She returned to Dr. Briggs on March 12, 2008 after undergoing

six weeks of physical therapy and aquatherapy.  Claimant reported that on the alleged

date of injury, she felt a sharp pain in her low back after attempting to lift the dummy.  She

also had pain in the area of the right sacroiliac joint.  At the time of the examination, she

reported a constant dull ache in the same area.  Briggs wrote:  “She did well for nearly two

years after her facet injections, so this is not clearly a recurrence of her previous

condition.”

Claimant underwent another MRI on March 19, 2008, which showed the following:

Very mild chronic anterior wedge deformities T12 through L2.  Spondylosis
with joint space narrowing and disc dessication throughout the lumbar spine.
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Relative sparing of L2-3 and L5-S1.  Endplate edema/reaction at anterior
aspect of L1-2 presumably fatty Type I endplate degenerative disease.
Moderate fatty type II endplate degenerative change at L3-4.  Joint space
narrowing most pronounced at L3-4 and L4-5.  No other site of bony edema.
No marrow replacement suspected.  Conus medullaris terminates
unremarkably.  Normal enhancement.  No abnormal enhancing disc material.
Dura unremarkable as well.

At T12-L1, mild broad based bulge with mild ventral sac effacement.
However, no significant sac stenosis.

Retrolisthesis of L1 on L2 and L2 on L3.  Very mild broad based posterior
bulge with slight lateral recess encroachment at both levels.  However, no
significant sac stenosis nor neural foraminal encroachment bilaterally.

At L5-S1, very mild broad based bulge with slight central protruding
component.  For the most part absorbed by epidural fat.  No sac stenosis nor
S1 nerve root displacement.

Dr. Joseph Mailloux, the radiologist, found spondylitic changes throughout the lumbar

spine, mild sac stenosis at L3-4, and multiple levels of mild lateral recess encroachment.

Dr. Briggs wrote a letter to Claimant on March 26, 2008 that reads:

Your lumbar spine MRI shows a fused L4-5 segment.  There is mild
degenerative disc and facet disease at the remaining levels, but no nerve
compression or instability.  I do not recommend operative intervention for
your current findings, but your treatment for your low back pain depends on
your progress.

Claimant saw Briggs again on November 21, 2008.  She reported continued lumbar pain.

He recommended facet injections.

Records-Nonmedical

The Essential Function Test paperwork contained in Respondents’ Exhibit 1 is as

discussed in the testimony above.

ADJUDICATION
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A. Constitutionality

Claimant filed on April 3, 2009, a “Motion to Recuse and Notice of Intent to

Introduce Evidence at Hearing,” along with correspondence and numerous attachments.

Therein, she argued, inter alia, that the provisions of the Arkansas Workers’ Compensation

Act that provide for the establishment of administrative law judges are unconstitutional. 

The pleading, attachments and correspondence have been blue-backed to the record in

this case.  In addition, 

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, ___ S.W.3d ___ (Ark. Ct. App. 2007), pet. for rev. denied, No. O7-268 (Ark. May 3,

2007).  Claimant has not sought to distinguish Long or to argue that it should be modified

or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.
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B. Compensability

Claimant contends that she suffered a compensable injury to her low back on

December 13, 2007.  Respondents dispute this, and have asserted that her medical

records lack objective findings of a work-related injury.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which I find applies to

the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an
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overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The evidence before me establishes that Claimant, an employee of the Arkansas

Department of Correction, underwent an Essential Functions Test, which she was required

to pass in order to retain her job as an employee of the Arkansas Department of

Correction.  One of the components of this test was that she 

At the close of the hearing, I asked Claimant’s counsel to state what the objective

findings of his client’s alleged injury are.  He stated:

Your Honor, if you’ll look at the, it’s page 40 of Claimant’s Exhibit One, there
is clear indication that she has joint space narrowing pronounced.  It’s L3-4
and L4-5.  She has clear indication of retrolisthesis of L1 on L2 and L2 on
L3.  A very, she has problems associated with the, apparently, the sparring,
endplate edema, there is edema, endplate edema.  Edema is swelling.  So
endplate edema reaction at anterior aspect L1-2 is there also.

The findings cited by counsel are strictly degenerative in nature.  There are no acute

findings.  While counsel focused on the endplate edema, the radiologist who read the

March 19, 2008 stated that the edema was “presumably fatty Type I endplate degenerative

disease.”  (Emphasis added)  Dr. Briggs reached a similar conclusion, telling Claimant by

letter that the MRI showed (other than the fused segment) only “mild degenerative disc and
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facet disease at the remaining levels . . . .”  The Commission is authorized to accept or

reject a medical opinion and is authorized to determine its medical soundness and

probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002);

Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  I credit the

findings of these physicians.  As discussed previously, Claimant has chronic low back

problems, marked by degenerative changes, that stretch back to 1997 if not before.  She

underwent a fusion of L4-5 in 1999.  Her 1998 and 2002 MRIs are in evidence.  For me to

tie any of these degenerative findings to an incident on December 13, 2007 would require

that I engage in speculation and conjecture, which is forbidden.  Speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).

Although Claimant did not cite it as an alleged objective finding, I note that when

Claimant treated at the Family Clinic on December 19, 2007, six days after her alleged

injury, she was prescribed Flexeril.  But the records before me reflect no finding of spasm.

The prescription alone is not enough to constitute an objective finding.  See Bolt v. Bailey

Paint Co., 2008 AWCC 118, Claim No. F606528 (Full Commission Opinion filed

September 17, 2008).

Without medical evidence, supported by objective findings, Claimant cannot

establish that she sustained a compensable low back injury.  Hence, she has not met her

burden of proof here.

C. Balance of Issues
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Because I have found that Claimant has not proven that she suffered a

compensable injury, the rest of the issues in this case–whether she is entitled to

reasonable and necessary medical treatment, temporary total disability benefits and a

controverted attorney’s fee–are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above,

Claimant’s claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


