
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F709793

WILLIAM SLICK CLAIMANT

USA TRUCK, INC. RESPONDENT

SELF INSURED RESPONDENT

OPINION FILED DECEMBER 23, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by RANDY SHOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On September 24, 2009, the above captioned claim came on for

a hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on June 3, 2009, and a pre-hearing order was filed on

June 4, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his low

back. 
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4. The claimant is entitled to weekly compensation rates of

$504 for temporary total disability and $378 for permanent partial

disability.

5. Credit for unemployment benefits if indemnity benefits are

awarded.

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical.

2. Temporary total disability from November 17, 2008, to a

date to be determined.

3. Permanent partial disability in the alternative including

impairment and wage loss.

4. Attorney’s fees.

Claimant’s contentions are:

“The Claimant is entitled to additional
medical treatment prescribed by his authorized
treating physician.  The Claimant is entitled
to temporary total disability payments from
November 17, 2008 through a date yet to be
determined.  In the alternative, Claimant is
entitled to permanent partial disability.”

Respondents’ contentions are:

“Respondents contend that all appropriate
medical benefits to which Claimant has shown
entitlement to have been provided.  In
addition, Respondent contends that additional
treatment is neither reasonable nor necessary.
Respondent contends that Claimant has been
non-compliant with treatment recommendations
and that Claimant has no objective findings
which would warrant additional medical
treatment.  Finally, Respondent contends that
Claimant has failed to meet his burden of
proving entitlement to additional medical
treatment.
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Respondent contends that Claimant has failed
to meet his burden of proving entitlement to
additional TTD and/or PPD.  In addition,
Respondent contends that it has overpaid PPD
benefits in the amount of $1,701 for which
Respondent would request a credit against any
future indemnity benefits to which Claimant
may show entitlement; and,

See response under subsections a and b.”

“BY MR. ZUERKER: The only addition that I
would like to clarify, Judge, in terms of the
Respondent’s condition is that we did accept
this as a compensable low back injury in the
form of an aggravation of preexisting
condition.”

The above paragraph was added to respondent’s contentions by

the respondent’s attorney at the hearing.

The claimant is a forty-four-year-old male who was employed by

the respondent as a long haul truck driver.  It is undisputed that

the claimant underwent an L5-S1 laminotomy and diskectomy in June

2007, and that the surgery was not related to any work related

injury.  The claimant then underwent surgery on September 20, 2007,

for a recurrent herniated nucleus pulposus L5-S1.  This injury was

accepted by the respondents as a compensable aggravation of a pre-

existing condition.  Both surgeries were performed by Dr. Tyler

Boone of the Easter Oklahoma Orthopedic Center in Tulsa, Oklahoma.

Dr. Boone saw the claimant on February 27, 2008, and found him

to be at maximum medical improvement.  He also placed the claimant

to a maximum lifting weight of seventy-five pounds.  On April 14,

2008, the claimant was given an impairment rating by Dr. Boone of

14 percent to the body as a whole.  From review of Dr. Boone’s

report accessing the claimant an impairment rating, it seems clear
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that he considered both the claimant’s non-work related surgery of

June 2007 and his surgery in September 2007 which was admitted as

a compensable aggravation of a pre-existing condition in reaching

the 14 percent to the body as a whole.

While the respondents did not stipulate to this impairment

rating in the pre-hearing order in this matter, it is clear from

Respondent’s Exhibit 4, Page 2, that the respondent has paid at

least some sizable portion, if not all, of the 14 percent to the

body as a whole rating by Dr. Boone.

On September 4, 2008, the claimant underwent a hardware

removal procedure performed by Dr. Boone.  The Legacy posterior

spinal instrumentation at L4 to S1 was removed.  Medical records

from visits with Dr. Boone, post surgery, indicate the claimant was

recovering well despite his continued use of smokeless tobacco and

his failure to use a bone stimulator as directed.  The claimant

also fell and broke his ankle in October 2008 which also hampered

his recovery.  This fall was not work related.

On December 3, 2008, the claimant saw Dr. Boone.  A medical

record from that visit indicated that Dr. Boone cannot place the

claimant in physical therapy due to his broken ankle.  He also

indicated that the claimant could now perform sedentary or office

work with lifting under five or ten pounds.

The claimant was examined by Dr. William R. Gillock on

December 23, 2008.  A medical report from that visit indicated that

Dr. Gillock considered the medical history of the claimant

throughly and performed diagnostic testing on the claimant.  It was
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Dr. Gillock’s opinion that the claimant had an 18 percent

impairment to the body as a whole, but 5 percent of that impairment

was attributed to the claimant’s June 2007 surgery that was not

work related.  Dr. Gillock also found the claimant to be at MMI and

that he did not have a need for additional medical treatment.

The claimant then saw Dr. Boone again in May 2009.  The

following excerpts are found in a medical report from that visit:

“PHYSICAL EXAMINATION: He has very slow
deliberate movement and superficial tenderness
to light touch.  He has chronic skin changes
in the lumbar spine consistent with overuse of
heating pad.  He demonstrates good strength
both lower extremities.

PLAN: I have not seen him since December 2008
and with continued complaints, I would
recommend a MRI of the lumbar spine.  I am
seeing Mr. Slick as a self-pay at this time
and he and his mother do not want to consider
further work up until his worker’s
compensation situation is straightened.  He is
rectified, so he could continue to have follow
up.  I continue to feel he could work with the
previous outlined restrictions, which would be
of a sedentary nature.  He is given a
prescription refill for Norco 5 mg and
Zanaflex.  I would be glad to see him back on
an as needed basis down the road, but I would
recommend an MRI under worker’s compensation
if this could be approved.”

The claimant has requested additional medical treatment, TTD,

a permanent impairment rating, and wage loss in this matter.  We

will consider each of the claimant’s requests.  First, we will look

at the claimant’s credibility in this matter.

In deposition the claimant testified as follows:

“Q. Okay.  As we sit here today, how is your
back doing?



6

A. Not very good.  I got sharp pain.
Sometimes it’s - it burns.  The pain goes down
into both legs all the way to my feet.  It’s
hard to walk.  I can not bend more than just a
teeny, tiny bit.  Left and right bending is -
back bending, I can’t do it at all.  I have to
have my mother dress me in the mornings.

Q. Well, that was going to be my question.
Can you put your socks on?

A. No.

Q. Can you put your shoes on?

A. No.

Q. Can you put your pants on by yourself?

A. With help with hangers.  If you stretch the
hanger out, it makes it this long
(indicating).

Q. Oh.

A. You put the hangers in the belt and you
pull.

Q. Okay.  All right.  How about your shirt?  I
mean -

A. I don’t have much problems with my arms or
nothing, but.

Q. Personal grooming?

A. I can -

Q. Brush your teeth?  Comb your hair?

A. I can brush my teeth, comb my hair.  I
can’t take a shower, because bending down to
wash my legs is almost impossible.  I can get
the bath drawn and lay down in the tub....”

“Q. Okay.  Are you able to go grocery shop?

A. With the cart.

Q. The cart you ride?

A. Yes.
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Q. Okay.  How about, are you able to drive?

A. No more than 20 miles.  Any further than
that my legs start feeling like they are going
to sleep, like they are doing right now.  I
have to pull over and stop and kind of walk
around the vehicle until I get the blood
flowing around....”

Q.  We had talked about going to the grocery
store?

A. Yes.

Q. And you have to ride in the motorized cart?

A. Yes.

Q. Are you able to load your groceries in the
car?

A. No.  My mother usually goes with me.

Q. What is the heaviest thing that you feel
like you can lift?

A. Probably - what are those - cantaloupe.

Q. Could you pick up a gallon of milk?

A. With pain, yes.”

This deposition was taken on July 6, 2009.  At the hearing on

September 24, 2009, the claimant moved about very slowly and took

great care with his body movements.  He also made facial

expressions of pain when he moved his body.

Respondents introduced two surveillance videos of the

claimant.  He is seen moving a riding lawn mower, getting up and

down from his knees, cranking a lawn tractor down on a trailer with

a come-along, reaching and bending.  All of these activities seem

to be done without any problems regarding the claimant’s back

although the claimant does wear a back brace in the videos.  These
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surveillance videos were taken in July and September 2009.  The

claimant is, at best, over exaggerating his condition.  At worse,

he is being completely untruthful.  I give the claimant’s

complaints of pain little or no credibility.

Dr. Gillock stated that the claimant does not need any

additional medical treatment or continuing medical maintenance in

his December 23, 2008, medical report.  However, Dr. Boone does

recommend an MRI of the lumbar spine for the claimant.  His medical

report from May 2009 states, “I have not seen him since December

2008 and with continued complaints (emphasis added) I would

recommend an MRI of the lumbar spine.”

Giving consideration to the claimant’s lack of credibility

regarding his back pain, I do not believe Dr. Boone had accurate

information to consider when making the recommendation for an MRI.

The claimant has failed to prove he is entitled to any additional

medical treatment.

ADDITIONAL MEDICAL TREATMENT

The claimant also requested temporary total disability in this

matter from November 17, 2008, to a date yet to be determined.

Based on my review of the medical records in this case, I find that

the claimant reached maximum medical improvement on December 23,

2007, when Dr. Gillock examined the claimant.  This is also

demonstrated by the ability to perform tasks shown in the

surveillance videos.

On December 3, 2008, Dr. Boone stated the claimant could

perform sedentary or office work and lift five to ten pounds.
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However, he was not offered that type of employment by the

respondent.  I find that the claimant is entitled to temporary

total disability from November 19, 2008, to December 23, 2008, at

the stipulated rate.  Respondent Exhibit 4, Page 1, gives evidence

that temporary total disability was paid through November 18, 2008.

PERMANENT IMPAIRMENT

As to a permanent impairment rating for the claimant, Dr.

Boone assessed the claimant at 14 percent impairment to the body as

a whole.  Upon review of his opinion and the A. M. A. Guides, I

agree with this assessment as to the first two surgeries.  The

claimant would be entitled to 12 percent for a single-level spinal

fusion to the lumbar spine plus 2 percent for a second operation.

This would total 14 percent to the body as a whole.

The claimant then had a third operation to remove the hardware

at L5-S1, the site of both previous operations.  This would give

the claimant an additional 1 percent with a new total fo 15 percent

to the body as a whole.

However, the first operation was not work related.  It alone

would give the claimant an 8 percent rating to the body as a whole

for a single-level decompression without spinal fusion and without

residual signs or symptoms.  This amount must now be subtracted

from the 15 percent to the body for a total of 7 percent to the

body as a whole for the claimant’s compensable work related

surgeries.

Dr. Gillock opined on a permanent impairment rating for the

claimant as well.  Although he considered range of motion, which is
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not appropriate in this calculation.  I give little weight to his

rating.

The claimant is entitled to a 7 percent impairment to the body

as a whole in regard to his compensable aggravation of a pre-

existing condition.

WAGE LOSS

The claimant also requested wage loss in this matter.  In

order to consider wage loss, we must look at factors including his

age, education, work history, willingness to work, and his physical

restrictions.

The claimant is forty-four years of age and has an associates

degree in business aviation.  He has a work history of commercial

truck driving, working as a printer, and installing automobile

bumpers.

The claimant appears to have little willingness to work.  He

has shown no attempt to find employment since he stopped working

for the respondent.  He complains of physical restrictions such as

not being able to put on his shoes and socks, but video evidence

shows he does have a great deal of physical ability.  While the

claimant may not have the ability to lift extremely heavy objects,

he certainly under estimates his true physical abilities and his

ability to work.

Considering all relevant factors, I do believe that the

claimant has some wage loss.  I find that amount to be equal to a

permanent impairment of 3 percent to the body as a whole.  This



11

amount is over and above the 7 percent permanent impairment I

previously found the claimant to have.

The claimant’s attorney is entitled to a fee in this matter

for temporary total disability, the impairment rating, and wage

loss awarded.  While the respondent has paid some measure of the

impairment rating, they also denied its existence at the hearing.

Inasmuch, it caused the claimant’s attorney to prepare and

prosecute a claim for permanent impairment and he is entitled to a

fee on that 7 percent whole body impairment.

The respondent is entitled to a credit for any permanent

partial disability already paid in this matter and unemployment

benefits collected by the claimant against the indemnity benefits

awarded herein.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on June 3, 2009, and contained in a

pre-hearing order filed June 4, 2009, are hereby accepted as fact.

2. The claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional medical treatment in

this matter.
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3. The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability from November 19,

2008, until the claimant’s maximum medical improvement date of

December 23, 2008.

4. The claimant has proven by a preponderance of the evidence

that he is entitled to a permanent impairment of 7 percent to the

body as a whole as a result of his compensable aggravation to a

pre-existing condition.

5. The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in an amount that would be equal

to a permanent impairment of 3 percent to the body as a whole.

This is over and above the claimant’s permanent impairment of 7

percent to the body as a whole.

6. The claimant’s attorney is entitled to a fee as set out by

the Arkansas Workers’ Compensation Act (See above discussion

regarding permanent impairment rating).

7. The respondent is entitled to a credit for permanent

partial disability benefits previously paid and for unemployment

benefits received by the claimant against indemnity benefits

awarded herein.

                             ORDER

The respondent shall pay the claimant temporary total

disability from November 19, 2008, until December 23, 2008, at the

stipulated rate.  The respondent shall pay the claimant a permanent

impairment rating of 7 percent to the body as a whole at the
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stipulated rate.  The respondent shall pay the claimant wage loss

in an amount equal to 3 percent impairment to the body as a whole.

These amounts are less any credits from unemployment benefits

received by the claimant and permanent partial disability benefits

already paid.

The respondent shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


