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STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 14,

2009, in Springdale, Arkansas. The purpose of this hearing was the

consideration of the Respondents’ Motion to Dismiss for lack of

diligent prosecution.

The respondents were present at the hearing through counsel.

Neither the claimant nor his counsel of record appeared at the

hearing. The entire Commission’s file was made Commission’s Exhibit

No. 1 and incorporated by reference in the transcript of the entire

proceeding. 

DISCUSSION

A review of the Commission’s file reflects that on November 8,

2007, the claimant sustained an employment-related injury to his

fingers or hand. This claim was initially accepted by the

respondents as compensable and benefits were voluntarily provided
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to the claimant, both in the form of medical services and indemnity

benefits.  

On August 18,2008, a form AR-C was filed on behalf of the

claimant by his current attorney. However, no specific benefits

were identified on this form. In an accompanying pre-hearing

questionnaire, the claimant’s attorney indicated that the benefits

the claimant was seeking were in the form of additional medical

services.  At the same time, but in different correspondence, the

claimant’s attorney requested on the claimant’s behalf a change of

physicians from Dr. Noel Henley, to Dr. James Kelly. This change of

physicians was subsequently granted by the Commission, in an Order

dated September 15, 2008.

A prehearing conference was held in this claim on October 27,

2008. At the time of the pre-hearing conference, the only dispute

appeared to be the claimant’s entitlement to certain testing by Dr.

Kelly.  However, it was not clear, at  that time, whether an actual

dispute actually existence, or whether the respondents would

voluntarily agree to provide any recommended testing. The parties

requested that no hearing be set at that time. Rather, the file was

to be held for 30 days and if no further action was requested, the

file was to be returned to the inactive files in Little Rock.

No further action has been request or taken in this case by

the claimant. In fact, it appears that no further action was

necessary and all appropriate benefits have been provided. This

would appear to be confirmed by letter from claimant’s counsel,

dated November 9, 2009.  In response to the Motion to Dismiss,



Sisemore-F711925 -3-

claimant’s counsel advises, that “there are no issues to be

litigated and at this time”.  She further states that the claimant

has no objective to the dismissal without prejudice of any pending

claims for additional benefits.

Clearly, as there is no dispute over the claimant’s

entitlement to any benefits, at the present time, there is no

reason that any previously filed claims should be considered

“pending claims for additional benefits”, so as toll the statute of

limitations. For this reason, I find that the Respondents’ Motion

should be granted and any previously filed claims should be

dismissed. This dismissal is without prejudice to refiling within

the time period allotted by Ark. Code Ann. §11–9-02.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2.On November 7, 2007, the relationship of

employee-employer-carrier existed between the

parties.

3. On November 7, 2007, the claimant sustained

a compensable injury to his right hand or

fingers. 

4. All workers’ compensation benefits to which

the claimant is entitled under the Act, have

been voluntarily paid by the respondents

through the present date. At this time, there

are no benefits in dispute.
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5. Any prior claims made by the claimant have

been resolved and no longer reflect any

ongoing or continuing dispute or controversy.

Therefore, these claims should not act to toll

the statute of limitations and the respondents

are entitled to a dismissal of these

essentially “moot” claims.

ORDER

Based upon the foregoing findings and conclusions, it is my

opinion that any previously filed claims for additional benefits,

in this case, should be and hereby are dismissed. This dismissal is

without prejudice to the refiling of any claim for additional

benefits within the time period allotted by Ark. Code Ann. §11-9-

702(b).

IT IS SO ORDERED.   

                                                               
                       MICHAEL L. ELLIG
                              ADMINISTRATIVE LAW JUDGE
                                         


