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Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

Second Injury Fund represented by DAVID PAKE, Attorney, Little
Rock-not participating in hearing.

STATEMENT OF THE CASE

A hearing was held on June 9, 2009 in Fort Smith, Arkansas.

A pre-hearing order was entered in the case on April 8, 2009.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  Subsequent to the pre-hearing order, the Second

Injury Fund was dismissed as a party to this claim, by the

agreement of the remaining parties.  Thus, the issue of Second

Injury Fund liability became moot.   A copy of the pre-hearing

order with this amendment noted thereon was made Commission’s

Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:



Saucida (Holmes)-F609723 -2-

1. On August 23, 2006,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $361.00

for total disability and $271.00 for permanent partial

disability.

3. On August 23, 2006, the claimant sustained  compensable

injuries to her left wrist and left shoulder.

4. There is no dispute, at present,  over the payment of

medical expenses.

5. There is no dispute over temporary disability benefits

before July 18, 2007 after August 28, 2008.

6. The claimant’s last healing period ended January 19,

2009.

7. The respondents have accepted liability for permanent

partial disability benefits for a permanent  physical

impairment of 18 percent  to the body as a whole.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to temporary total disability

benefits from July 18, 2007 through August 28, 2008.

2. The claimant’s entitlement to permanent partial

disability for permanent functional disability or loss of

wage earning capacity.

3. Controversion and appropriate attorney’s fees.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that she is entitled
to temporary total disability benefits from
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July 18, 2007 until August 28, 2008.  The
claimant contends that her temporary total
disability benefits were not restarted until
she actually underwent her surgery although
she was in fact under active medical treatment
and unable to work long before the surgery was
ultimately scheduled.

 b. The claimant contends that she is entitled
to permanent disability benefits greatly in
excess of her impairment rating because of the
dramatic decease in her earning capacity.

 c. The claimant contends that her attorney is
entitled to an appropriate attorney fee.”
  
 

In regard to these issues, respondents contend:

“Respondents No. 1 contend they accepted
claimant’s injury as compensable and have paid
and are paying benefits.  Claimant claims
additional temporary total disability from
July 18, 2007 until August 28 ,2008.
Respondents No. 1 deny claimant is entitled to
temporary total disability benefits during
that period.  Claimant’s then treating
physician released her to return to regular
duty effective June 28, 2007.Claimant obtained
a change of physicians effective January 31,
2008 to Dr. Schmitz.  Claimant was first seen
by Dr. Greg Jones after her change of
physician order was entered on May 19, 2008
and he performed surgery on claimant’s left
shoulder on August 28, 2008.  Respondents No.
1 again initiated temporary total disability
benefits effective the date of the surgery.
They paid such benefits through January 19,
2009 when Dr. Jones advised claimant had
reached MMI as a result of the August 2008
surgery. Respondents No. 1 accepted and are
paying the 18 percent permanent partial
impairment rating. They deny claimant has
disability in excess of the rating.”

 DISCUSSION

I. ADDITIONAL TEMPORARY TOTAL DISABILITY
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The first issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits for

the period beginning July 18, 2007, and continuing through August

28, 2008.  The burden rests upon the claimant to prove her

entitlement to these benefits.  In order to meet this burden, the

claimant must prove that during this time she continued within her

healing period from one or more of her compensable injuries.  As

the claimant has sustained both an admittedly compensable

“scheduled” injury and an admittedly compensable “non scheduled”

injury, one of two additional facts must be proven.  If the

claimant continued within her healing period from her compensable

“unscheduled” injury, she must also prove that she continued to be

rendered totally disabled as a result of the effects of this

“unscheduled” injury.  If the claimant continued within her healing

period from the effects of her compensable “scheduled” injury, then

she must only prove that she had not “returned to work”.  

For either type of compensable injury, the duration of the

healing period is a medical question that must be resolved on the

basis of the greater weight of the medical evidence presented.

Ark. Code Ann. §11-9-102(12) defines the healing period as “that

period for healing of an injury resulting from an accident”.

Applicable case law provides that the healing period continues

until the claimant has achieved the maximum benefit of time and

medical treatment in the resolution or stabilization of the actual

physical damage caused by the compensable injury.  Once this

underlying physical damage has resolved or at least stabilized, at
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a level where nothing further in the way of time or medical

treatment offers a reasonable expectation of improvement, then the

healing period has ended.

The medical record shows that Dr. Greg Jones was the

claimant’s treating physician for both her compensable “scheduled”

wrist/forearm injury, and her compensable ”unscheduled” shoulder

injury.  Dr. Jones is a highly competent orthopaedic surgeon and

specializes in the treatment of upper extremity injuries and

conditions.  His records reveal that the claimant was under active

medical treatment through April 10, 2007.  Prior to this time, Dr.

Jones had performed surgery on both the claimant’s wrist/forearm

and her shoulder.  

In his report of April 10, 2007, Dr. Jones expressed some

concern that, under the respondent’s company policy, the claimant

would be furnished the light or restricted duty he had placed her

on for only three more weeks.  At that time she must either be

returned to full duty or find other work.  In this report, he

stated:

“We have done everything we can to try to get
this lady better. Unless she has a miraculous
turn around in the next three weeks, if she
considers the issues as outlined today, I am
anticipating that she will be granted
permanent restrictions and hence no longer be
available for employment in her current
setting.”

Finally, in this report, he directed the claimant to continue her

current medications, to continue in her light duty position, and to

return to him in three weeks.
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However, the claimant was not allowed to return to Dr. Jones

by the respondents.  Instead, the respondents sent the claimant for

evaluation by some unnamed physician at the Arkansas Hand Center in

Little Rock (the records of Dr. Reginald Rutherford and Dr. Greg

Loyd indicate that this physician was likely Dr. Michael Moore). 

 It is apparent from the May 8, 2007 report of this unnamed

physician that the primary focus of his evaluation was the

compensable injury to the claimant’s left wrist area. This would be

understandable as this is Dr. Moore’s particular area of

specialization.  His physical examination was limited only to this

area of the claimant’s body and the x-rays ordered involved only

this portion of the claimant’s body. This report  further indicated

that it was the opinion of this unnamed physician that the

claimant’s wrist difficulties required further testing. He

recommended a triphasic bone scan of the left upper extremity and

neurodiagnostic testing of the claimant’s left upper extremity by

Dr. Reginald Rutherford, a neurologist. Finally, he stated if both

of these studies were “unremarkable”, the claimant might be a

candidate for a Functional Capacity Evaluation. However, he

delegated the ultimate decision on ordering the FCE and any

potential treatment by him to Dr. Rutherford. This seems to be

rather a curious situation to defer to Dr. Rutherford, a

neurologist with no particular medical expertise in the treatment

of injuries or conditions involving musculoskeletal injuries, the

ultimate decision on further treatment of musculoskeletal injuries.

Finally, this unnamed physician directed the claimant to continue
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to work in a limited or one-handed capacity. At no point in this

report, did this physician express the opinion that the claimant

has achieved the maximum benefit of time and medical treatment in

regard to the healing of her compensable injuries.

The recommended triphasic bone scan was performed on May 25,

2007. It was interpreted by the radiologist as showing an increased

uptake in the left wrist, which he opined could either be

attributable to arthritis or to prior trauma. The greater

likelihood would obviously be prior trauma as the claimant’s

compensable injuries included a severe crush fracture to this area

some nine months prior.  The radiologist further stated that other

“probable” degenerative changes were noted.  

The claimant was then seen by Dr. Rutherford, also on May 25,

2007. In his report, Dr. Rutherford indicated that the triphasic

bone scan was negative for the presence of RSD.  The

electroneurological testing performed on the claimant by Dr.

Rutherford was interpreted as normal with no evidence of any injury

to the claimant’s peripheral nervous system. Dr. Rutherford further

stated that his clinical examination of the claimant demonstrated

evidence of functional overlay. It was his recommendation that the

claimant undergo an FCE.

This requested FCE was performed on the claimant by Functional

Testing Centers, Inc., on June 12, 2007.  It was interpreted by the

examiner as showing an unreliable self limited effort by the

claimant.  
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In a brief note, dated June 28, 2007, Dr. Rutherford released

the claimant to return to work at full duty. However, Dr.

Rutherford never expressed any opinion on the claimant’s need for

further treatment or whether or not the claimant had achieved the

maximum benefit of time and medical treatment in the healing of the

physical damage caused by her compensable injuries.  Contrary to

the respondents’ contentions, Dr. Rutherford never undertook the

treatment of the claimant and was only an “examining” physician at

best.

On January 29, 2007, the claimant apparently saw Dr. Loyd, the

respondent’s company physician, at the respondent’s plant.  At that

time, he advised the claimant that she would have to abide by the

decision of Dr. Rutherford and either return to full duty or refuse

to do so and take the consequences.  However, he continued to

provide the claimant with medication for her complaints. The

claimant returned to Dr. Loyd on November 27, 2007. At that time,

Dr. Loyd noted that the claimant still complained of a lot of pain

in her left shoulder, left wrist, and left hand, especially with

use.  None of the reports or records of Dr. Loyd indicate that it

was ever his expert opinion that the claimant had achieved the

maximum benefit of time and medical treatment in the healing of the

actual physical damage caused by her compensable injuries.

The claimant appears to have ultimately obtained a change of

physicians to Dr. James Schmitz, her family physician, in late

January of 2008.  Dr. Schmitz and/or his physician’s assistant,

Timbi West, had apparently been seeing the claimant for her left
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upper extremity difficulties (as well as other complaints) even

prior to that time.  Dr. Schmitz’ office had also been providing

the claimant with off work slips in order to allow her to take off

work under the Family Medical Leave Act (FMLA).  Dr. Schmitz

continued to provide the claimant with medication for her upper

extremity complaints. In his report of February 14, 2008, Dr.

Schmitz voiced his frustration with the situation by stating:

“I am not sure what I can do for her from a
(family practitioner) standpoint-will
reconsult (orthopaedist) since she still is
having wrist problems.”

In his subsequent notes, he indicated that he continued to

have difficulties obtaining an orthopaedic consultation, which he

felt to be the claimant’s best course of treatment and was limited

to simply continuing the claimant’s previous medications and

continuing her off work status.

The claimant was finally allowed to return to Dr. Jones on May

19, 2008.  In his report of that date, Dr. Jones noted that the

claimant’s evaluation and testing showed post traumatic arthrosis

and scar build up along the extensor tendon. He attributed this to

be the cause of the claimant’s continued pain, loss of strength,

and crepitus in this area. However, he opined that all of her wrist

problems had previously become fixed and unchangeable.  This is the

first expert medical opinion that the claimant’s compensable left

wrist injury had achieved the maximum benefit of time and medical

treatment and that any residual difficulties had become fixed and

permanent (i.e. that her healing period from the effects of her

compensable wrist/forearm injury had ended).
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However, Dr. Jones further opined this report that the

claimant has not achieved the maximum benefit of time and medical

treatment in the healing of her compensable left shoulder injury.

He concisely stated and clearly explained the reasoning for his

belief  that the claimant would likely achieve a significant amount

of benefit from a second arthroscopic procedure on her left

shoulder. This procedure was subsequently authorized by the

respondent and performed by Dr. Jones on August 28, 2008.  The

initial arthroscopic examination revealed the presence of a Grade

II instability of the claimant’s left shoulder with positive drive

through that confirmed capsular laxity and residual shoulder

instability from the claimant’s compensable injury. Dr. Jones then

surgically removed the laxity and stabilized the joint by

appropriate reattachment of the appropriate tendons.

  The respondents voluntarily recommenced the payment of

temporary total disability benefits, on August 28, 2008, on the

basis of the reports and records of Dr. Jones.  The respondents

continued these benefits until the claimant’s release from medical

treatment and rating of permanent physical impairment by Dr. Jones,

on January 19, 2009.

After consideration of all the medical evidence presented, it

is my opinion that the greater weight of the credible medical

evidence shows that the claimant continued within her healing

period from the effects of her compensable left shoulder injury

from July 18, 2007 through August 28, 2008.  It is apparent from

the reports and records of Dr. Jones that during this entire period
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of time the claimant reasonably required further appropriate

medical services for her compensable left shoulder injury,

specifically, the corrective left arthroscopic procedure ultimately

performed on August 28, 2008.  Dr. Jones, as previously noted, is

a highly competent orthopaedic surgeon and has particular expertise

in the area of medicine associated with the treatment of upper

extremity injuries and conditions. The records of Dr. Schmitz also

show  that during this period, it was his opinion that the claimant

required further medical services for this compensable injury, even

though he was not particularly qualified to perform or even

determine the type of the actual medical services necessary. 

 It must also be noted that the records and reports of the

unnamed physician at the Arkansas Hand Center do not expressly

contradict Dr. Jones’ findings or opinion  that the claimant

continued in need of treatment for her compensable shoulder injury.

In fact, this physician did not really address the claimant’s

shoulder injury, at all. Also, as previously noted, the reports of

Dr. Rutherford do not expressly contradict Dr. Jones’ opinion on

the claimant’s continuing need of medical treatment for her

compensable left shoulder injury.  In the event that the reports

and records of this unnamed physician and Dr. Rutherford impliedly

conflict with the opinion of Dr. Jones, I find that the opinion of

Dr. Jones would be entitled to the far greater weight and credit.

Neither of these physicians had undertaken any treatment of the

claimant and had seen the claimant on only one occasion.  Assuming

that Dr. Moore is the unnamed physician from the Arkansas Hand
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Center, his speciality lies in the area of the hand and wrist, and

not particularly the shoulder.  Dr. Rutherford is a neurologist

with no particular expertise associated with the evaluation and

treatment of musculoskeletal injuries or conditions involving the

shoulder. 

It is my finding that the claimant has proven by the greater

weight of the credible medical evidence, that she continued within

her healing period from the effects of her compensable left

shoulder injury from July 18, 2007 through August 28, 2008.  Thus,

she has proven the first requirement for her entitlement to

additional temporary total disability benefits during this time.

 I recognize that the claimant’s healing period may have been

unnecessarily continued, due to failure to receive appropriate

treatment in a timely manner.  However, the record reveals that

this failure was in no way due to any misconduct or negligence on

the part of the claimant.

As the claimant has proven that she continued within her

healing period from the effects of her compensable “unscheduled”

left shoulder injury, she must next prove that this injury

continued to render her totally disabled from regular employment

during this same interval.  The FCE, which was performed on the

claimant on June 12, 2007, was interpreted as showing that the

claimant exhibited unreliable self limiting effort.  However, the

greater weight of the credible evidence establishes that during

this time the claimant continued to have instability of her left

shoulder joint from capsular laxity that was due to her compensable
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left shoulder injury. This condition would have resulted in

substantial restrictions and limitations on the use of her left

shoulder in particular and her entire left upper extremity in

general, even though these restrictions may have been less than

those the claimant actually exhibited on the  FCE.  This

instability of the claimant’s left shoulder would clearly have

prevented her from using her left arm to lift, carry, or manipulate

objects of any significant weight. It would also have prevented her

from performing employments requiring frequent movement of her left

shoulder or using her left arm at or above shoulder level.

 I recognize that Dr. Rutherford released the claimant to

return to her regular employment position with this respondent on

June 28, 2007.  Such a release was clearly ill advised in light of

the subsequent medical findings. Regardless of this release and the

claimant’s unreliable or self limiting results on the FCE, common

sense and logic would show that she would have been unable to

perform her regular employment position with this respondent that

required frequent lifting and manipulating objects weighing up to

50 pounds, in light of the obviously continuing instability of her

left shoulder. I would also note that the respondents did not

provide the claimant with an employment position that was within

the restrictions set by the examiner in the FCE report.  When the

logical restrictions on the claimant’s potential employment

activities from her continuing unstable left shoulder are

considered in light of her continuing need for medical treatment to

remedy this defect, it is highly unlikely that the claimant would
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have had a reasonable expectation of obtaining regular gainful

employment from another employer.

It is my opinion that the claimant has proven by the greater

weight of the credible evidence that during the period of July 18,

2007 through August 28, 2008, she continued to be rendered totally

disabled as a result of the effects of her compensable left

shoulder injury. Therefore, she has satisfied both of the statutory

requirements for her entitlement to additional temporary total

disability benefits during this period.

II. PERMANENT DISABILITY

Once again, it must be noted that the claimant sustained two

types of compensable injuries in the employment-related accident of

August 23, 2006.  One of these injuries was to a portion of her

body that is “scheduled”, under Ark. Code Ann. §11-9-521.  Under

this subsection, the claimant is limited to permanent partial

disability benefits only for the permanent physical impairment

caused by the “scheduled” injury, absent a showing of permanent

total disability. However, the claimant  also sustained a

compensable injury to a portion of her body that is “unscheduled”

under the Act.  Her entitlement to permanent disability benefits

for this injury is controlled by the provisions of Ark. Code Ann.

§11-9-522.  Pursuant to the provisions of this subsection, the

claimant may also be entitled to permanent partial disability for

permanent functional disability or loss of wage earning capacity in

addition to permanent partial disability benefits for permanent

physical impairment. However, in assessing the permanent functional
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disability consideration can only be given to the limitations and

restrictions imposed upon the claimant’s potential employment

activities by the “unscheduled injury”, absent a showing of

permanent total disability.

Under the provisions of Ark. Code Ann. §11-9-522, the

Commission is directed to consider the extent of permanent physical

impairment, the claimant’s age, education, previous work

experience, and all other facts reasonably affecting the claimant’s

employability. One of these other factors is clearly the claimant’s

motivation.  

The record reveals that the claimant is 54 years old (almost

55) and has a GED.  She has a varied job history, but many of these

positions she held for only a year or less.  She has worked as a

customer service attendant or cashier in three banks, a file clerk

for a mortgage company, a purchasing clerk and buyer, a secretary,

a telemarketer, a stocking/sales clerk, kitchen help, and a factory

line worker.  She was employed for this respondent for

approximately a year prior to her compensable injury.  

In her testimony, the claimant stated that she was still

having pain and swelling in her neck and shoulder area.  Many of

her other described complaints involved her wrist, hand, and

fingers.  She testified that the second surgery by Dr. Jones had

not improved her difficulties with her shoulder, even though Dr.

Jones’ records show otherwise.  She also testified that she had

attempted to return to work at her previous position with the

respondent in the summer of 2008, but that her employment



Saucida (Holmes)-F609723 -16-

activities worsened her complaints and she was unable to continue.

She also testified that she had attempted to find employment

elsewhere and had sent resumes to every potential employer

identified by the rehabilitation specialists assigned to assist

her. However, she conceded that she had quit looking for employment

several days prior to being accepted for social security disability

and that she currently receives social security disability in the

amount of $1,170.00 a month. Although the claimant testified that

she had given maximal effort on both of the FCEs, the results of

this testing shows otherwise. In her testimony, the claimant

conceded that she is physically capable of traveling in cars for

extended periods, doing housework, yardwork, and “playing” with the

computer. 

 Clearly, substantial doubt is cast upon the credibility and

accuracy of the claimant’s description of the magnitude of her

physical limitations by the results of the two FCEs and the

apparent excessive subjective symptoms that do not coincide with

the objective findings noted in the medical records.

However, this is not to say that the claimant has not proven

that she has physical restrictions or limitations, as a result of

her compensable unscheduled shoulder injury, and, for that matter,

from her compensable scheduled wrist injury.  Both of these

injuries are clearly shown by the medical evidence to have resulted

in permanent impairment or loss of function of the left shoulder

and wrist/forearm. This permanent damage would clearly result in
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some permanent limitations and restrictions on the claimant’s use

of these portions of her body to perform employment services. 

In his report of November 12, 2008, Dr. Jones recommended that

the claimant not lift more than 5 pounds with her left upper

extremity and not to use it to perform over head repetitive

reaching or stretching of the arm.  In his report of January 19,

2009, Dr. Jones recommended that the claimant seek more sedentary

type employment and concurred with the restrictions set out in the

December 16, 2008 FCE.  Unlike the June 12, 2007 FCE, the December

16, 2008 FCE was interpreted as showing that the claimant gave

almost maximal effort and that the tests were sufficiently reliable

to reasonably ascertain her physical restrictions and limitations.

In this report, the claimant’s ability to use her left upper

extremity were determined to be at the “sedentary physical demands

level”. This level would allow the claimant to lift up to 10 pounds

on an occasional basis (0 to 33% of her shift), a negligible weight

on a frequent basis (34 to 66% of her shift), a negligible weight

on a continuous basis (67 to 100% of her shift).  During the actual

testing the claimant showed the ability to lift up to 13 pounds

from the floor to the height of 36 inches, 13 pounds from 12 inches

above floor level to 36 inches above floor level, and 8 pounds from

36 inches above floor level to 60 inches above floor level.  She

further demonstrated the ability to carry 13 pounds at least 30

feet and to push or pull 55 pounds for 30 feet. I find that the

restrictions outlined by Dr. Jones and in the FCE of December 17,

2008, to be credible and a sufficiently reliable and reasonably
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accurate depiction of the limitations on the claimant’s potential

employment activities by her compensable injuries.

After consideration of all the claimant’s physical

restrictions, from both her compensable unscheduled and compensable

scheduled injuries, in light of the claimant’s age, education,

previous work experience, and motivation, I find that the claimant

has failed to prove by the greater weight of the credible evidence

that these compensable injuries have rendered her permanently

totally disabled from regular gainful employment.  Clearly, even

restricted to sedentary work with her left upper extremity, the

claimant would be physically capable of performing most

secretarial, clerical, and sales positions.  The claimant’s work

history shows that she has experience in all of these fields. There

are a sufficient number of employment opportunities in these

fields, within the area of the claimant’s residence, to offer a

reasonable expectation of obtaining employment, if she so desired.

After consideration of the physical restrictions and

limitations imposed upon the claimant’s potential employment

activities only by her compensable unscheduled left shoulder

injury, in light of the claimant’s age, education, prior work

experience, and motivation, I find that the claimant has proven by

the greater weight of the credible evidence that she has

experienced permanent partial disability from permanent functional

disability or loss of wage earning capacity in the amount of 15

percent to the body as a whole.  This would be in addition to the
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permanent partial disability for which she is entitled for

permanent physical impairment from both her compensable injuries.

 Clearly, the claimant’s physical restrictions would preclude

her from returning to her previous employment with the respondent

or any type of employment requiring strenuous or even substantial

use of her left upper extremity. This would include most factory

type positions as well as clerical positions requiring stocking.

This would represent a significant number of the types of

employment for which the claimant would be otherwise qualified.

Further, the employment positions remaining available to the

claimant have not only been decreased significantly in number, but

generally comprise the lower paying positions for which the

claimant would otherwise be qualified.  Both of these factors would

adversely impact the claimant’s wage earning capacity. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction

of this claim.

2.  On August 23, 2006, the relationship of employee-employer-

carrier existed between the parties.

3.  On August 23, 2006, the claimant earned wages sufficient to

entitle her to weekly compensation benefits of $361.00 for

total disability and $271.00 for permanent partial disability.

4.  On August 23, 2006, the claimant sustained compensable injuries

to her left wrist and left shoulder.
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5.  There is no dispute, at the present time, over the claimant’s

entitlement to reasonably necessary medical services for these

compensable injuries at the respondents’ expense. 

6. There is no dispute over temporary total disability benefits

accruing prior to July 18, 2007 or after August 28, 2008.

7. The claimant’s healing period finally ended on January 19,

2009.

8. The claimant has proven by the greater weight of the credible

evidence that she is entitled to additional temporary total

disability benefits for the period of July 18, 2007 through

August 28, 2008.  Specifically, she has proven by the greater

weight of the medical evidence that she continued within her

healing period from the effects of her compensable left

shoulder injury throughout this entire period.  She has

further proven that she also continued to be rendered

temporarily totally disabled by her compensable left shoulder

injury during this period.

9. The claimant has failed to prove by the greater weight of the

credible evidence that she has been rendered permanently

totally disabled as a result of the effects of her compensable

injuries.

10. The claimant has sustained a permanent physical impairment  of

18 percent to the body as a whole, as a result of the effects

of her compensable injuries, and is entitled to permanent

partial disability benefits for this permanent physical

impairment.
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11. The claimant has also sustained a permanent partial disability

for permanent functional disability or loss of wage earning

capacity, as a result of her compensable unscheduled shoulder

injury in the amount of 15 percent to the body as a whole.

This is in addition to the permanent partial disability

benefits to which she is entitled for permanent physical

impairment. In determining this degree of permanent partial

disability for permanent functional disability or loss of wage

earning capacity, no consideration has been given to the

limitations and restrictions resulting from the claimant’s

compensable scheduled wrist injury.

12. The respondents have controverted the claimant’s entitlement to

additional temporary total disability benefits for the period

of July 18, 2007 through August 28, 2008. The respondents have

also controverted the claimant’s entitlement to any permanent

disability benefits in excess of a permanent partial

disability of 18 percent to the body as a whole for permanent

physical impairment.

13. The appropriate fee for the claimant’s attorney is the maximum

statutory attorney’s fee on the controverted additional

temporary total disability benefits and controverted

additional permanent partial disability benefits herein

awarded. 

ORDER
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The respondents shall pay to the claimant additional temporary

total disability benefits for the period of July 18, 2007 through

August 28, 2008.

The respondents shall pay to the claimant permanent partial

disability benefits equivalent to a 33 percent permanent partial

disability to the body as a whole.  Of this amount an 18 percent

permanent partial disability is attributable to permanent physical

impairment caused by both of the claimant’s compensable injuries

and a 15 percent permanent partial disability as attributable to

permanent functional disability or loss of wage earning capacity

from the claimant’s compensable unscheduled left shoulder injury.

The respondents shall be entitled to credit for the permanent

partial disability benefits previously paid for permanent physical

impairment.  

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted additional

temporary total disability benefits and controverted additional

permanent partial disability benefits herein awarded. One-half of

this fee is the obligation of the respondents in addition to such

benefits.  The remaining one-half of this fee is to be withheld by

the respondents from such benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   
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                   MICHAEL L. ELLIG
                          ADMINISTRATIVE LAW JUDGE
                                         


