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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                  CLAIM NOS. F404942 & F403610

PHYLLIS SUMNER, EMPLOYEE CLAIMANT

BEVERLY ENTERPRISES, EMPLOYER 
AMERICAN HOME ASSURANCE/
CONSTITUTION STATE SERVICES, CARRIER/TPA RESPONDENTS #1

SECOND INJURY FUND RESPONDENT #2

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT #3

OPINION FILED AUGUST 27, 2009 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on August 10, 2009, in Little Rock, Pulaski County, Arkansas.

The Claimant was represented by the Honorable Gary Davis,
Attorney at Law, Little Rock, Arkansas.      

Respondents #1 were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

Respondent #2 was represented by The Honorable David Pake,
Attorney at Law, Little Rock, Arkansas.

Respondent #3 was represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King did not appear
at the hearing.  
   
                              STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 10,

2009, in Little Rock Arkansas.  A prehearing telephone conference

was held in this matter on June 29, 2009.  A prehearing order was

entered on that same day.  This prehearing order set forth the

stipulations offered by the parties, their contentions, and the

issues to be litigated.
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     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including March 6, 2004, and April 28, 2004,

when the claimant sustained compensable low back injuries.

3.  The claimant’s compensation rates are $188.00 and

$154.00.

4.  The claimant received a 24% whole body impairment, which

was accepted and paid by respondents #1.

By agreement of the parties, the issues to be adjudicated at

the hearing were as follows:

1.  Wage-loss disability.

2.  Second Injury Fund liability.

3.  Whether the claimant is permanently and totally disabled.

4.  Controverted attorney’s fee.

     The claimant’s contentions as set out in her response to the

Prehearing Questionnaire, are hereby incorporated herein by

reference.  Respondents #1's contentions, as set out in its

response to the Prehearing Questionnaire, are hereby incorporated

herein by reference.  Respondent #2's contentions, as set out in

its response to the Prehearing Questionnaire, are hereby
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incorporated herein by reference.  Respondent #3's contentions, as

set in its response to the Prehearing, are hereby incorporated

herein by reference.

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of June 29, 2009, and the

parties’ Responses to the Prehearing Questionnaire, as these have

all been marked as Commission’s Exhibit No. 1.  The Claimant’s

Documentary Evidence Exhibit(of July 9, 2009) was marked as

Claimant’s Exhibit No. 1.  The claimant’s Documentary Evidence

Exhibit(of June 30, 2006) was marked as Claimant’s Exhibit No. 2. 

The claimant’s Documentary Evidence Exhibit (of November 10,

2005) was marked as Claimant’s Exhibit No. 3.  Claimant’s list of

medications was marked as Claimant’s Exhibit No. 4.  Mr. Ryburn’s

letter of December 4, 2007 was marked as Claimant’s Exhibit No.

5.  Ms. Pamela J. Miesner’s letter of November 9, 2007 was marked

as Claimant’s Exhibit No. 6.  The claimant’s Employment

Application was marked as Respondent No. 2's, Exhibit No. 1.  Ms.

King’s letter of July 29, 2009 was marked as Joint Exhibit No. 1. 

     The following witness testified at the hearing: the

claimant. 

                           DISCUSSION

          The claimant was the only witness to give testimony during

the hearing.  At the time of the hearing, the claimant was fifty-

eight years old.  She has a 12th grade education, and she took a
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six-week course in secretarial training some fifteen to sixteen

years ago.  The claimant has acquired skills of a certified

nursing assistant (CNA).  

     At the time of her two admittedly back injuries, she worked

for the respondent-employer as a CNA, and had done so since

December 2003.  The claimant essentially testified that her

duties as a CNA, required her to perform patient care tasks, such

as preparing meals, changing them when needed, and other

household chores and personal care services.  She agreed that her

job duties required heavy lifting, standing, bending, stooping,

pushing, and pulling.  She testified that she sustained the first

injury to her back on March 6, 2004, while removing a patient’s

shirt.  According to the claimant, she received treatment from

the company doctor, Dr. Jim Ashabranner, for this injury.  The

claimant essentially testified that after this injury, she was

returned to light-duty work for one shift, and thereafter she 

resumed doing her regular duties.         

     According to the claimant, her most recent back injury of

April 28, 2004 with the respondent-employer occurred while

transferring a patient from the bed to a wheelchair, with the

assistance of another co-worker.  The claimant testified that she

felt something “pop” in her lower back.  She admitted to being

seen at Baptist Hospital, by Drs. Ashabranner, Akin, Hart,

Oliver, and various other healthcare providers for this injury.
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     The claimant described her current symptoms as a constant

“dull ache” in the lower back.  She also testified thats

experiences burning in her buttocks.  According to the claimant,

some days are worse than others.  She admitted that she underwent

some six surgeries, as a result of her April 2004 back injury. 

Specifically, the claimant testified that she underwent laser

surgery, a surgery to put hardware in, a surgery to clean out

some infection, a surgery to take the hardware out, surgery to

put the hardware back in, and hernia surgery.  The claimant

essentially testified that she takes medications due to her back

injury which include, but is not limited to, Fentanyl and

Gabapentin, and she takes Cymbalta due to depression.  The

claimant testified that she is depressed as a result of her

injury because she feels “her life is over and her body hurts all

the time.”

     With respect to her work experience, the claimant testified

that she worked for a building supply company, in Florida for one

year filling orders.  In this position, she was required to do

standing, lifting, and stooping.  She also has prior work

experience with Curtis Mathis, wherein she costed appliances and

worked the front desk.  The claimant testified that this position

required her to do bending, stooping, lifting, and walking.  The

claimant worked also for Hospice, in Florida for thirteen years

as a home health nursing assistant.  She was required to do
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standing, stooping, bending, and lifting in this position.       

     She testified that she is unable to lift a gallon of milk,

as she is able to lift only a half gallon of milk.  She also

essentially testified that she is unable to do stooping, bending,

and standing for longer than five minutes, sitting for longer

than thirty minutes or walking because her foot has a drop from

the surgery.  

     The claimant testified that she has “good days” and “bad

days.”  According to the claimant, out of a period of thirty

days, she has twenty days of bad days.  She admitted that she is

able to do her grocery shopping, but hurts afterwards.  The

claimant testified that she is unable to clean her house. 

Therefore, a friend now does it for her.  She admitted that she

is able to put on her clothes/laundry, but has problems doing

that.  She also admitted that she is unable to mow her lawn and

has to pay someone to mow it for her.

     The claimant admitted she was involved in a motor vehicle

accident in 1993 wherein she sustained a neck injury.  She

testified that she was told that she had a full body sprain as a

result of this injury.  According to the claimant, the insurance

company told her that they could not find any problems with her

neck, so she finally settled the case.  The claimant further

testified that in 2002, she underwent two-level cervical fusion

with Dr. Oliver.  The claimant admitted that her symptoms prior
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to the surgery included, headaches, neck pain, and her arm and

right shoulder hurt.  She admitted to going back to work for

Hospice after her surgery.        

     The claimant testified that she is unable to do any of her

prior jobs because she is unable to do lifting, standing,

walking, and bending.  She essentially testified that if offered

a job, she would not be able to promise she would be able to do

it.  

     On a typical day, the claimant testified that she gets up

and has coffee, do some walking inside to keep her legs moving

because they ache.  She also watches t.v.

     On cross-examination by respondents no. 1, the claimant

essentially admitted that she worked for Hospice in 1993, during

the time in which she had the motor vehicle accident, injuring

her neck.  She also admitted that she also worked for Hospice

performing duties as a medical records clerk as well.  The

claimant testified that her hourly rate of pay while working for

hospice was $13.00 per hour, and that her hourly rate of pay

while working for the respondent-employer was $6.00.  She also

admitted that she underwent the cervical fusion, while working

for Hospice.  

     The claimant admitted that she was still hurting after the

March 2004 back injury upon her return to work.  She admitted she

has not applied for work anywhere else and that she draws Social
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Security Disability benefits and has done so since around 2006. 

The claimant admitted that she has not received a rating for her

neck injury.

     On cross examination by respondent no. 2, the claimant

admitted that her memory keeps her from functioning.  She also

further admitted that she received no further treatment for her

neck, as she made a full recovery.  The claimant admitted that

she has never been laid off or refused employment because of her

neck injury.  She also essentially admitted that after the first

back injury with the respondent-employer, she underwent x-rays

and they found “nothing.”  The claimant also admitted that she

was assessed with “lumbago.”  She agreed that on March 23, 2004,

she was returned to regular duty work.  The claimant also

admitted that after she underwent the FCE, she had other

surgeries due to her compensable injury.

     Upon being questioned by the Commission, the claimant

testified that she receives $1,039.00, in Social Security

Disability benefits.  The claimant admitted she has restrictions

as a result of her most recent back injury.  The claimant

essentially testified that she is unable to work solely due to

her back injury of April 2004.

     A review of the medical evidence of record shows that the

claimant underwent two-level anterior cervical discectomy and

fusion over the C5-C6 and C6-7 levels, with anterior plate
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stabilization on July 30, 2002, with Dr. Mark Oliver.

     It appears that at almost three months out from her neck

surgery, Dr. Oliver released the claimant from his care.  At that

time, he noted that the claimant’s x-rays looked very good. 

However, he also noted she had some recent pain in her neck and

shoulders, which she related to a lot of flexion of her neck at

work.     

     On April 29, 2004, the claimant saw Dr. Jim Ashabranner as a

result of her work injury of April 28, 2004, which occurred when

transferring a resident from the bed to his wheelchair.  The

claimant reported having felt “a pop in her lower back.”  

     On April 30, 2004, the claimant underwent an MRI of the

lumbar spine without contrast, with the following impression:

L5-S1 right lateral disc herniation involving the
neural foramina and lateral recess with mild right
bulging also noted at L4-5. 

    Dr. Eric Akin saw the claimant on May 20, 2004 due to low

back pain, at the request of Dr. Ashabranner.  At that time, the

claimant complained of low back pain radiating into the right

lower extremity.  This pain had been present since April 28,

2004.  The claimant also described occasional numbness in the

lateral aspect of the right thigh, and weakness throughout the

right lower extremity.  Upon standing, the claimant reported a

stabbing pain in the back.  Although the claimant had undergone

some physical therapy, this did not improve the pain.  She also
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had steroids, which were not helpful.   Dr. Akin assessed the

claimant with “right L5-S1 herniated disc,” for which he

recommended treating her with some conservative measures.         

     On June 10, 2004, the claimant returned to see Dr. Akin.  At

that time, he recommended “a right L5-S1 microdiskectomy,” as she

had failed conservative management and was having intolerable

pain at that point.

     Dr. Akin performed, “right L5-S1 microdiskectomy,” on July

16, 2004.  The claimant was discharged home the following day

without complaints.  

      The claimant saw Dr. Akin for follow-up care of her surgery

on July 20, 2004.  At that time, she reported that overall she

had seen some improvement, although she still had some minor pain

and discomfort in her right leg.  His assessment was, “status

post right L5-S1, microdiskectomy for disc herniation.”

     She underwent an MRI of the lumbar spine without and with

contrast on September 3, 2004, with the following impression:

Interval L5 laminectomy with postsurgical changes
showing normal postsurgical enhancement.  The L5-S1
right lateral disc changes remain stable and I see no
other new abnormalities.

     On September 16, 2004, the claimant returned to see Dr.

Akin.  She had continued complaints of pain in her right leg as

well as some numbness in the same distribution as preop.  His

current diagnosis was,“right lateral H&P at L5-S1,” for which he

recommended that they proceed with “an L5-S1 posterior lumbar
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interbody fusion.”

     The claimant underwent “right L5 nerve root injection,” on

October 7, 2004.  Dr. Akin reported on October 13, 2004, that

this epidural steroid injection had failed to provide any 

improvement.  

     The claimant underwent an IME with Dr. Barry Baskin on

November 23, 2004.  He noted her chief complaints to be low back

pain, bilateral leg pain, right greater than left and right arm

pain.  He reported, in pertinent part, the following:

HISTORY OF PRESENT ILLNESS: This is a 53 year old white
female from Heber Springs, Arkansas.  She works as a
CNA in Heber Springs.  She was lifting a patient with
the help of another CNA on 4/28/04 and the patient
apparently fell onto the bed and Ms. Sumner fell with
the patient.  She hurt her back when she fell.  She
went to the emergency room in Heber Springs and saw Dr.
Ashabranner.  Subsequently an MRI scan was ordered,
which showed her to have a herniated nucleus pulposus
at the right at L5-S1.  She was referred to Dr. Eric
Akin and she was taken to surgery for a microdiscectomy
on 7/16/04.  She states that this did not help.  She
had a second MRI scan done that showed her to have some
scar tissue with degenerative disc disease with a right
lateral disc protrusion versus herniation at L5-S1. 
This was read as right lateral disc changes, remained
stable, without new abnormalities by Dr. Thomas
Sanford, the radiologist.  There was notable L4-5 disc
bulging which was seen on the previous MRI scan of
4/30/04.  The most recent MRI scan was done 9/3/04 and
I have had a chance to review that today.  There was a
moderate amount of epidural scar or fibrosis at the
surgical site.  Dr. Akin has proposed a fusion. 
Epidural steroid injection times one was done without
benefit.  The patient has had physical therapy on two
occasions without lasting benefit.  She does not
demonstrate that she is doing regular home exercises.

                              * * * 
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Dr. Baskin’s impression and plan, included the following:

IMPRESSION: Ms. Sumner is a 53 year old lady from Heber
Springs who works as Certified Nurse Assistant and hurt
herself working 4/28/04.  She had surgery 7/16/04 by
Dr. Eric Akin for a right L5-S1 microdiscectomy.  She
has not received good benefit.  The most recent MRI
scan postoperatively 9/3/04 reveals her to have
enhancing scar tissue in the surgical bed at the L5-S1
level.  There is right lateral disc protrusion versus
herniation that still is present and still could be
causing pressure on the nerve root at the L5-S1 level. 
The patient has persistent pain.

It is unclear how much compression of the nerve root
Ms. Sumner still has.  She does have some epidural scar
tissue, which is not unusual given her previous
microdiscectomy.

PLAN: I think it would be reasonable to get a lumbar
myelogram and post root compression from the previous
herniation, which is ....(illegible) as well as from
the scar tissue.  I cannot give an opinion as to
whether this patient should have further surgery at
this point without the CT myelogram.  I am asked to
answer several questions.

1. Please address the diagnosis, history of injury
and preexisting condition:

Answer: Everything has been addressed except
preexisting conditions and the patient does not
give a history of substantial preexisting back
problems.  As a matter of fact, she states that
she has had no previous back problem or treatment
for her back prior to her accident 4/28/04.

2. Does the medical documentation support a causal
relationship between the accident or injury?

Answer: In my opinion, yes.

3. Would you consider the post surgical intervention
appropriate for this patient’s work related
injury?  If so, please give expected recovery.

Answer: Yes.  The recovery is indeterminate at
this point given the patient’s postoperative
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complications.

4. What is the percentage or chance of return to full
duties after surgery?

Answer: I think that this patient has at least a
50% chance of returning to work, although again,
with the available imaging studies that I have
reviewed, I cannot tell if she needs further
surgery.

5. Please indicate the date that the claimant will
reach a medical endpoint to treatment or MMI?

Answer: I do not have an opinion on that at this
point.  If the patient’s further imaging studies
do not reveal a need for further surgery, then the
patient would probably be at maximum medical
improvement within three months of the date of
surgery....

     The claimant underwent a lumbar myelogram on January 14,

2005, due to persistent low back pain, with the following

impression:

1.  Prominent indentation on the anterior aspect of the
thecal sac at L4-5 representing either a prominent disc
bulge or central disc herniation.

2.  A post myelogram CT will be performed and will be
reported separately.

     A post-myelogram CT of the lumbar spine was revealed on that

same date with the following impression: 

1.  Disc desiccation at L4-5.  There is canal stenosis,
secondary to a broad-based disc bulge anteriorly and
ligamentous hypertrophy posteriorly.
2.  Probable laminectomy changes at L5-S1 on the right
with some scarring posteriorly indenting the thecal
sac.

1.  [sic] Broad-based disc bulge at L3-4 compression
the thecal sac slightly anteriorly and there is also
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ligamentous hypertrophy posteriorly.  These findings
result in borderline canal stenosis but the neural
foramina are patent.

     The claimant returned to see Dr. Akin on January 20, 2005. 

She reported continued complaints of low back pain radiating into

the right lower extremity.  He assessed the claimant with “1.

Lumbar degenerative disc disease.  2.  Lumbar spondylosis.  3. 

Right far lateral disc herniation at L5-S1.  4.  Discogenic

lumbar back pain.”

     The claimant underwent a CT scan of the lumbar spine with

contrast on February 24, 2005, with the following impression:

L5-S1 level shows some significant neural foraminal
narrowing on the contrast extends into the neural foramina,
worrisome for disc rupture.  There is some air and I do not
know if this is iatrogenio or if this is part of a vacuum
disc phenomenon.  Right nerve root may well be impinged
upon.    

     
     On March 1, 2005, the claimant was seen by Dr. Akin for

further evaluation of her low back.  He noted that the claimant

had her discogram in the interval.  According to Dr. Akin, the 

discogram revealed concordant pain in the L4-L5 and L5-S1 levels. 

He also noted that the claimant had severely abnormal disc

morphology at these levels as well.  At that time, the claimant

reported that the pain was primarily focused in the lower lumbar

area and radiated to the posterior thighs bilaterally with

activity.  Dr. Akin noted that the claimant had failed multiple

conservative treatment measures, including physical therapy and

epidural steroid injections.  He assessed the claimant with, “1.
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Lumbar degenerative disc disease.  2.  Lumbar discognic back pain

at L4-5 and L5-S1.  3.  Annular tear at L4-5 and L5-S1.”  Given

that the claimant had failed multiple trials of conservative

management and had concordant pain on the discogram, Dr. Akin

felt that a lumbar fusion was indicated.

     On April 5, 2005, she underwent the following procedures,

with Dr. Akin:” 1.  Transforaminal lumbar interbody fusion at L5-

S1 and L4-5.  2.  Posterolateral lumbar fusion from L4 to S1.  3. 

Pedicle screw fixation from L4 to the sacrum.  4.  Harvest of

iliac crest bone marrow.”  Hence, the claimant’s preoperative and

postoperative diagnoses included the following: “1.  Lumbar

discogenic back pain.  2.  Lumbar degenerative disc disease.  3. 

Failed surgical back syndrome.”

     The claimant saw Dr. Akin on April 21, 2005.  She was status

post lumbar fusion at L4-5 and L5-S1, which had been performed 

on April 5, 2005.  At that time, the claimant complained of

drainage from the lumbar wound.  His assessment was, “1.  Status

post lumbar fusion from L4 to the sacrum.  2.  Superficial lumbar

wound infection.”  Therefore, Dr. Akin put the claimant on

Tequin, while awaiting the results of cultures.  He further noted

that he would get her a consultation with an infectious disease

doctor in the interim.  Dr. Akin rescheduled the claimant back to

see him in one week’s time to reassess the wound.  However, he

instructed the claimant to call him if her pain increased or if
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the drainage did not improve over the course of the week because

he would likely need to admit her and debride the wound.          

     On April 24, 2005, Dr. Akin admitted the claimant to St.

Vincent Infirmary Medical Center due to an infection associated

with a fever.  Therefore, the claimant underwent “incision and

drainage of the lumbar wound area,” with Dr. Akin on said date.  

She was subsequently placed on antibiotics and discharged home on

postoperative day number three in good condition.

     Dr. Akin continued to see the claimant for follow-up care of

her 2-level lumbar fusion from L4 to the sacrum and subsequent

wound infection.  On May 4, 2005, he noted that her incision

appeared to be healing nicely, with the erythema at the wound

decreasing and no drainage from the wound area.      

     The claimant was seen by Dr. Akin on June 13, 2005.  At that

time, the claimant reported that her back pain was slightly

improved, but not a lot.  Dr. Akin noted that her pain continued

to be primarily focused in the lower lumbar area.  He diagnosed

the claimant with, “1. Status post lumbar fusion.  2.  Failed

surgical back syndrome.”  Dr. Akin prescribed a sequential

stimulator for relief of her muscular and joint pain.  

     Dr. Akin saw the claimant on August 18, 2005, in follow-up

care of her status post lumbar fusion of April 5, 2005.  She

continued to complain of low back pain and burning into the left

leg.  The claimant also described an occasional shooting pain
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into the right lower extremity to the foot.  Although the

claimant’s back pain had lessened, she did not feel that she

could perform her usual job with her current condition.  He

diagnosed the claimant with, “Status post L4-L5 and L5-S1 PLIF.”  

However, Dr. Akin noted that he would obtain an MRI and get a

functional capacity evaluation, at which point, she will be at

maximum medical improvement.       

     On August 25, 2005, the claimant returned to see Dr. Akin

for review of her MRI.  At that time, he noted that the MRI

demonstrated pedicle screws in at the L4 to S1 levels and cages

at the L4-5 and 5-1[sic] disc spaces.  He further noted that the

spinal canal appeared to clear and there was no evidence of

neural compression.  However, the claimant continued to complain

of low back pain and lower extremity pain, which was unchanged

since her last visit.  She also mentioned difficulty raising the

left ankle.  The claimant further stated that she felt at times

she could not raise it as high as she should, which tends to make

her stumble.  His diagnosis was “Status post L4 to S1 PLIF.”  Dr.

Akin also noted that he would go ahead with the functional

evaluation to determine her limitations.  In addition, he

declared the claimant to be maximum medical improvement.        

     The claimant underwent a functional evaluation on September

29, 2005.  The evaluator was Rick Byrd, M.Ed., CETT, CSDA.  He

concluded that the claimant did not demonstrate the ability to
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perform any degree of work over the sedentary work level.  Mr.

Byrd further concluded that the claimant exhibited inconsistent

effort and inappropriate responses to the evaluation. 

     On October 4, 2005, Dr. Akin’s chart note demonstrates that

he had spoken with the claimant’s husband.  He explained to the  

claimant’s husband that her appointment for the next week had

been canceled because it had been made in error.  Dr. Akin

further explained that he did not have a good explanation as to

why the claimant had new symptoms of increased left leg pain for

the last couple of weeks.  Since the claimant had undergone an

extensive work-up with MRI (with and without contrast), pain x-

rays of the lumbar spine, which showed no obvious neural

compression, and an FCE report demonstrating that she exhibited

an unreliable effort.  At this point, he noted that he felt that

the claimant was at maximum medical improvement as stated in his

last chart.  Dr. Akin assessed her to have a disability rating of

10% according to the Guides to the Evaluation of Permanent

Impairment, 4th Edition.  He referred the claimant to Dr. Braden

for assessment of her current needs in terms of pain and released

her from his care since he did not see any further surgical

issues.  

     Dr. Oregon Hunter performed a comprehensive medical

evaluation of the claimant on March 14, 2006.  Her chief

complaints were severe back, leg and arm weakness and numbness. 
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The claimant reported that she had fallen three times in the last

three weeks.  At that time, the claimant noted pain from the

waist to her knees.  Her symptoms were sudden in onset and now

continuous.  The claimant rated her pain as severe and 10/10. 

She described the nature of her pain as stabbing, sharp, burning,

pressure-like and throbbing.  Symptoms referred to both legs and

right arm.  Dr. Hunter noted the trend of her symptoms to be

“worsening.”  His impression included, but was not limited to:

“Chronic intractable pain syndrome; Laminectomy syndrome; L4-L5,

discectomy, 07/16/04; L4-L5, L5-S1 fusion, 04/05/05; 04/24/05,

incision and drainage of lumbar infection; Bilateral lower

extremity radiculopathy; Right upper extremity pain, suspect

cervical radiculopathy; and Impaired mobility and self-care.  As

a result, Dr. Hunter recommended that the claimant undergo

evaluation and treatment for in-patient acute rehabilitation

services-physical therapy, occupational therapy, medication

management, and rehab nursing for skin management and bowel

management.  He also prescribed Neurontin for her symptoms and

noted that she was unable to return to gainful employment at that

time.                  

     On April 4, 2006, Dr. Hunter reported that claimant

continued to have pain in her lower back that radiated into the

lower extremities.  The claimant reported that she had recently

fallen although she had her cane with her, as her legs went out
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on her.  She also reported that she had a walker at home, but it

was heavy and difficult to use.  From a vocational standpoint, he

wrote, “She is disabled.”

    The claimant returned to see Dr. Hunter on May 31, 2006.  He

diagnosed her with the following:

Chronic intractable pain syndrome; post laminectomy
syndrome; L4-L5 discectomy 7/16/04; L4-5 and L5-S1 fusion
4/5/05; 4/24/05 incision and drainage of lumbar infection;
bilateral lower extremity radiculopathy; right upper
extremity pain, suspect cervical radiculopathy; impaired
mobility and self-care; depression; vocational disability;
decubitus ulcers, and ischial tuberosity bilaterally.        
      

He noted that the claimant continued to have pain in her back,

which radiated to the lower extremities.  The claimant 

complained of weakness and difficulty walking.  He also noted

that the claimant used a cane.  He noted that several of his

recommendations to the insurance carrier had been ignored or not

authorized: These included:

1.  Recommendation for a nurse case manager.
2.  Recommendation for EMG.
3.  Recommendation for MRI of lumbar spine.
4.  Recommendation for urology.
5.  Recommendation for x-rays of lumbar spine.
6.  We also discussed the need for a neurosurgical     
reevaluation.

      
                          * * *
RECOMMENDATIONS: (Discussed with patient)
1.  Evaluation:
• Evaluation by neurosurgeon.  The back swelling may be a CSF

collection and needs surgical evaluation).
     Evaluation by urologist.
• Nurse case manager needs to be assigned to the case.
• MRI of lumbar spine with contrast.
• EMG of the back.
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2.  Medications:
• Continue Neurotin 800mg one PO tid.
• Continue cyclobenzaprine 10 mg, increase to one PO bid; no   

refill.
• Continue Lexapro; no refill needed.
• Continue oxycodone [sic] 10/325, #60, one PO bid, no refill.

3.   The patient is unable to return to gainful employment. 
4.   The patient is moving to Arkansas for follow-up.  No return  
     visit is schedule at this time.
5.   Return to clinic prn.       

     It appears that on September 2, 2006, the claimant was

admitted to St. Vincent Health System due to having developed an

infected spine area post-lumbar fusion.  While under medical care

at St. Vincent Health, the claimant underwent evaluation with

several doctors and various diagnostic tests.   

     Specifically, the claimant underwent consultation with Dr.

Gail McCracken, on September 2, 2006.  She wrote, in relevant

part, the following:

PERTINENT HISTORY:
Ms.Sumner is a 55-year-old patient who apparently had a
lumbar fusion in 10/05 and has now developed an infected
spine and is post surgery.  She had her infected area of her
spine meshed with her vessels in the area and required
dissection of the area and eventual bypass of the vessel
because of excessive bleeding.  We are asked to aid with the
ventilator.             

                              * * *
Dr. McCracken’s impression and recommendation included the

following:

IMPRESSION:
1.  Respiratory failure.
2.  Infected spine status post surgery with vessel
bypass required because of trapping of the vessel in
the infected spine area.
3.  Status post lumbar fusion with multiple surgeries
on her back in the past.
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4.  History of hypothyroidism.
5.  Depression.
6.  Ovarian surgery in the past.
7.  Nicotine abuse.

RECOMMENDATIONS:
Support, will continue her thyroid medication as at
home and follow with you.  When she appears stable will
plan to wean the ventilator.

     
     The claimant underwent a psychiatric evaluation on September

2, 2006, with Dr. Joe Bradley due to worsening symptoms of

depression.  He wrote, in pertinent part:

HISTORY OF PRESENT ILLNESS:
The patient is a 55-year-old, disabled, separated,
white female admitted for complications of infection
from her spine post surgery, and had lumbar spine
surgery, in November of 2005.  She had to be in the
intensive care unit for quite some time, and has only
very recently moved to the floor, I believe.  She was
crying uncontrollably Sunday, being overwhelmed with
feeling pain that was severe even on standing, feeling
overwhelmed with the process of rehabilitation in the
face of such continued pain.  She said that she can
stand, but still cannot walk at all.  She was placed on
Zoloft 50 mg a day, and a psychiatric consultation was
obtained.  The patient said that she has had thoughts
of suicide, but does not believe she would be a danger
to herself, as these are fairly brief, and she has
never made any plans or attempts to hurt herself.  She
denies any psychotic symptoms.  

His impression was “major depression,” for which he prescribed 

Zoloft.

     On September 5, 2006, Dr. D. Alec Lindley reported, in

pertinent part, the following:

PERTINENT HISTORY:
Ms. Sumner is a 55-year-old lady who hurt her back on
the job in April of 2004.  An April 5, 2005, she
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underwent a posterior lumbar fusion at L4-5 and L5-S1. 
She went on to develop some wound drainage and possible
infection.  On April 24, 2005, she underwent an
incision and drainage of the lumbar wound.

Operative findings were felt to show evidence that this
was a superficial infection without an infection deep
to the fascia.  Operative cultures grew coagulase
negative Staph.  She was treated for two weeks with
vancomycin and seemed to do well.  She tells me that
she began to have recurrent symptoms a couple of months
later, i.e., in the summer of 2005.  Since then, she
has had progressive symptoms of low back pain beginning
to radiate further down into her buttocks and then into
her legs.  It sounds like she has more radiation down
the right lower extremity now.

She has had recent evaluations at St. Bernard’s
Hospital in Jonesboro.  About eight days ago, she was
seen in the emergency room.  A couple of days after
that, she had an outpatient lumbar MRI.  Then, she had
another emergency room evaluation in Jonesboro
September 2 and then was transferred here.  I
understand that the MRI done in Jonesboro shows
significant destruction of the L4 and evidence of some
vertebral osteomyelitis at L3 and L5.  She does not
recall having any fever.  She has had a few episodes of
nightsweats.  She has lost about 49 pounds in the last
year.

She has had constipation problems, but has been taking
narcotics a fair amount of this last year.  She does
not describe any discomfort or problems urinating.

      
                          * * *
His impression was:

My impression is that the patient has history of
hypothyroidism and depression.  She has sustained a
lumbar injury of April of 2004,underwent a posterior
fusion April, 2005 followed by some wound drainage and
apparent superficial wound infection.  She now has
evidence of progressive infection in the lumbar spine
suggested by a magnetic resonance imaging.  The
etiology of this is unclear.

I suggest that we stop the piperacillin/tazobactam so
that we can maximize the yield of operative cultures. 
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I understand from the chart that debridement of her
lumbar spine is planned for Friday.  Will begin empiric
therapy for this infection after obtaining those
operative cultures.  Anticipate she will need at least
six weeks of therapy.

     On September 7, 2006, the claimant was seen in consultation 

by Dr. David Dean.  He wrote:
    
     This is a patient who was admitted to Dr. Eric Akin with a   
     lumbosacral spine infection.  He has had hardware that was   
     placed on April 5, 2005, and present with recurrent back     
     pain and has grown coagulase-negative staph.  Dr. Lindley is 
     the infectious disease consultant.      
         
                              * * * 

His assessment was:

Patient with lumbosacral spine infection with hardware in
place which Dr. Akin plans to remove.  I have been asked to
provide exposure of the lumbosacral spine through an
anterior approach and she seems to be an adquate candidate
for this.  I will follow her.  We will have to have a latex
free room for this surgery.  I have explained the procedure
and the risk of the procedure.

     On September 8, 2006, the claimant underwent the following

surgery with Dr. Dean:

PROCEDURE:
1.  Thoracoabdominal incision for       of the lumbar
spine.
2.  Aorta to left common iliac artery bypass.
3.  Left common iliac vein to vena cava bypass.
4.  Two lumen central venous catheter.
5.        wound closure with Vicryl mesh.

She had the following diagnoses:

PREOPERATIVE DIAGNOSIS:
Infected lumbar spine involving the levels L3 to L5,
status post removal of posterior hardware.

POSTOPERATIVE DIAGNOSIS:
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Infected lumbar spine involving the  levels L3 to L5,
status post removal of posterior hardware.         

     In addition, on September 8, 2006, the claimant underwent

the following procedures with Dr. Akin:

1.  Removal of posterior spinal hardware.
2.  Harvest of iliac crest bone graft.
3.  L4 corectomy.
4.  Partial L3 corpectomy.
5.  Removal of       cage at L4-5.
6.  Lumbar reconstruction with       stackable cage and
autograft.

The claimant’s preoperative and postoperative diagnoses was

“Lumbar osteomyelitis and discitis from L3 to L5.”

     The claimant underwent x-rays of the abdomen on September 8,

2006, with the following findings:

There is radiopaque sponge overlying the left lower
quadrant.  It is not entirely certain if this is on top
of within the patient.  The radiograph is markedly
underpenetrated.  There is radiopaque vertical bar at
the level of the L3-L4 vertebrae as well as multiple
surgical clips.  The operating room was aware of the
raidopaque sponge in the left lower quadrant.   

     Medical notes also dated for September 8, 2006 states,“Lap

sponge has been removed.”

     The claimant underwent single view chest x-rays on September

9, 2006, with the following:

Findings- Patient is status post cervical fusion with
plate and screw fixation from C6, C7, and T1.  There is
a left subclavian central venous catheter in place. 
Patient appears to be postop left thoracotomy with
resection of a portion of the left rib with 2 left-
sided chest tubes.  There is no evidence of
pneumothorax or pneumomediastinum.  There is some mild
atelectasis in the right lower lobe.  Heart and
mediastinal contours are unremarkable.
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Impression-
Postoperative change.
Right lower lobe atelectasis.

     Follow-up x-rays were performed due to respiratory distress,

on September 10, 2006, with the following results:

Findings- Endotracheal tube tip lies well above the
carina.  Left subclavian central line has tip in the
superior vena cava.  Two left chest tubes are again
seen with no obvious pneumothorax.  Skin staples are
present along the left chest wall with evidence of left
thoracotomy.  The previously seen horizontal opacities
in right lower lobe have resolved.  Cardiac size and
contour are normal.  EKG leads are superimposed over
the chest.

Impression-Radiographic resolution of right lower lobe
infiltrate/subsegmental atelectasis.  Status post left
thoracotomy.  No left pneumothorax.

     A chest x-ray single view was done September 11, 2006 due to

a history of “Intubation, respiratory failure,” with the

following impression, “Increasing opacity of the right lung base

is suspicious for a [sic] increasing right pleural effusion.”

     The claimant underwent “a bronchoscopy” with Dr. Ladly

Abraham on September 13, 2006.  He gave the following reason for

this procedure:

Ms. Sumner is a 55-year-old female who had vertebral
osteomyelitis, had extensive surgery and removal of
fixators and also underwent aortofemoral bypass
surgery.  She is in respiratory failure on mechanical
ventilation.  She has had a chest x-ray showing
progressively worsening right lower lobe infiltrate.

     X-rays of the chest performed on October 3, 2006, with the

following impression, “Since the 10/1/06 examination I believe

the patient has worsened infiltrates and right pleural effusion.”
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     Chest x-rays were performed again on October 5, 2006, with

the following impression, “Findings compatible with congestive

heart failure with improvement.”     

     On October 6, 2006, the claimant was discharged from St.

Vincent Infirmary to acute care rehab, stable.

     The claimant saw Dr. Akin on December 27, 2006.  At that

time, the claimant was very tearful and complaining of severe

lower back pain.  She also complained of burning pain in the

thighs.  He noted that the claimant had been quite depressed and

had expressed that she had some thoughts of suicide.  He

diagnosed the claimant with the following,” 1.  Status post

lumbar fusion complicated by osteomyelitis.  2. Debridement of

lumbar spine and reconstruction, including vascular graft surgery

that was complicated by massive hemorrhage.”   Specifically, Dr.

Akin opined:

MDM: I think that her suicidal ideation is a direct
complication of the complication of the problems she
has been having from the recent surgery.  The surgery
is obviously the consequence of an on-the-job injury. 
I, therefore, think that her suicidal ideation and
depression are connected with her original injury.  I
have referred her to a psychiatrist for further
evaluation.  Also, I will get her to a social worker to
help with making arrangements for living after she is
discharged from rehab.  I will obtain AP and lateral
lumbar spine X-rays today and we will follow her up in
one month’s time. 

     On January 24, 2007, Dr. Akin saw the claimant for follow-up

care.  He noted that the claimant continued to have back pain,

although this was very gradually improving.  However, Dr. Akin
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noted that the claimant was still depressed because she was

unable to care for herself in terms of grocery shopping, cleaning

the house and doing laundry.  His diagnosis was, “status post

lumbar corpectomy after osteomyelitis,” for which he recommended

another month of physical therapy.  However, Dr. Akin noted that

the claimant would likely need a total of six months of physical

therapy.

    The claimant saw Dr. Akin for follow-up care again on

February 22, 2007.  He noted that the claimant had continued

complaints of severe bak pain ever since she felt something pop

in her back a few weeks ago.  He assessed the claimant with, “(1)

Status post lumbar fusion complicated by osteomyelitis. (2)

Status post lumbar corpectomy and reconstruction from L3 to L5.

     On April 3, 2007, the claimant returned to see Dr. Akin.  He

reported that the claimant’s physical therapy report stated that

she was ambulating with less ataxia, but continued to have pain

which she rated as a six or seven on a scale of zero to ten. Dr.

Akin further noted that the claimant complained of intermittent

burning and numbness in both lower extremities.  He assessed the

claimant with “Status post lumbar corpectomy and stabilization.” 

He wrote:

MDM: I have advised her to continue wearing the bone
stimulator.  I have also written new prescriptions for
all of her medications.  I would like to refer her to
Dr. Mocek for consideration of intrathecal trial of
narcotic as she is having this much pain this far out
from surgery I think that a pain pump is likely the
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only long term solution to her problems.  I will see
her back in clinic once she has had the trial from Dr.
Mocek.

     The claimant underwent evaluation with Dr. Christopher Mocek

due to back and leg pain on May 3, 2007.  He reported, in

pertinent part, the following:

HISTORY OF PRESENT ILLNESS: This patient is a 56 year-
old female who has a history of the above complaints. 
She has back and leg pain and the back pain is worse. 
She had a history of osteomyelitis but this has healed. 
She has had 5 back surgeries in the past by Dr. Eric
Akin.  She sleeps 4-5 hours a night and she takes
medication for sleep.  She does have spasms in her back
even with Skelaxin for this. Epidural steroid
injections only helped for 1 day.

PAIN FEELS LIKE: Sharp, burning, throbbing pain
PAIN IS BETTER BY: Pain medications and sitting
PAIN IS WORSE BY: Standing, walking, bending and
lifting
PATIENT HAS HAD THE FOLLOWING RADIOLOGICAL STUDIES:
Xrays [sic], CT and MRI
PATIENT HAS HAD THE FOLLOWING NERVE BLOCKS: Yes

Dr. Mocek’s impression was “ 1. PLS Lumbar.  2.  Lumbar

Radiculopathy.  3.  Hernia left lower quadrant-post surgical.  4.

Lumbar spine pain. ” With respect to the claimant’s work status,

he wrote, “Patient is disabled.”  Dr. Mocek reported that the

claimant was status post five back surgeries with a history of

osteomyelitis, for which he felt she needed a comprehensive pain

management program.  Dr. Mocek also started the claimant on

Remeron to help her sleep and also to help with the depressive

symptoms.  He also discontinued the Skelaxin and started her on

Soma for her spasms and increased the fentanyl patch.  At this
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time, Dr. Mocek also noted that the claimant had what looked like

“a left lower abdominal hernia” that was the result of her

surgical back procedure.  Therefore, he recommended that she see

Dr. Rex Luttrell regarding repair of the hernia.     

     On May 22, 2007, the claimant underwent evaluation with Dr.

Mark Gibbs at the request of Dr. Mocek. He wrote:

HISTORY OF PRESENT ILLNESS - Patient with an abdominal
hernia.  On 09-06 or 09-07 of 2006, she took out some
rods and experienced some abdominal pain and
discomfort.  On 12-13-06 she experienced more
discomfort and is just now seeing me with an abdominal
wall hernia.  She states that this happened while she
was at work.  She is here to discuss repair.

                           * * *

He assessed the claimant with “abdominal wall ventral hernia,”

for which he recommended exploratory lap, laparotomy, repair of

ventral hernia with mesh and indicated procedures.

     On June 19, 2007, Dr. Gibbs reported the following:

The patient says that she had rods taken out of her
back on 09-06-06 and then noticed this hernia which is
along a left lateral abdomen in the old flank scar. 
This does relate to her previous back surgeries.  I
have recommended an exploratory lap, lysis of adhesions
and repair of ventral hernia with mesh and indicated
procedures.  I may use Alloderm mesh because of her
risk of infection.  She states she understands and
agrees to proceed.

    Dr. Gibbs performed the following operative procedures on

July 30, 2007:

• Exploratory laparotomy

• Extensive lysis of adhesions with release of partial small
bowel obstruction.
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• Repair of large ventral hernia.
• a 38 cm complex abdominal wall closure with dranins. 

     The claimant returned to see Dr. Akin on October 4, 2007. 

He noted the claimant was s/p two lumbar fusion surgeries and a

lumbar corpectomy with reconstruction.  At this point, the

claimant still had significant back pain, but was able to walk

for 20 minutes.  He diagnosed the claimant with the following:

Primary Diagnosis: DEGENERATION OF LUMBAR OR
LUMBOSACRAL INTERVERTEBRAL DISC (722.52), reported on
10/04/07.  Current status is Post Surgery, status
updated on 10/04/07. Secondary Diagnosis: OTHER AND
UNSPECIFIED DISC DISORDER OF UNSPECIFIED REGION
(722.90), reported on 10/04/07.  Current status is Post
Surgery, status updated on 10/04/07.             

Dr. Akin wrote, “Discussion: She is now at MMI.  She receives a

disability rating of 24% according the Guides to the Evaluation

of Permanent Impairment 4th edition.”          

     In a letter dated November 9, 2007, claims adjuster, Pamela

J. Miesner, wrote to the following:

ATTN: State of Arkansas

Please be advised that we have accepted Ms. Sumner’s
workers’ compensation claim as permanent and total
disability.  Therefore, we have commenced her permanent
total disability benefits.  

    
     On December 4, 2007, respondents no. 1's attorney wrote the

following to the Second Injury Fund:

My client has agreed that the claimant is permanently
and totally disabled.  This is a Second Injury Fund
claim and the Second Injury Fund has been placed on
notice.  The reason for the acceptance of the permanent
and total disability was to avoid controversion.
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I talked to you this week about a contribution from the
Second Injury Fund to get this claim settled.  You
indicated to me that the Permanent Total Disability
Fund would not be making a contribution and the Second
Injury Fund would not be making a contribution because
of the acceptance of the Permanent and total
disability.  I am not accepting any wage loss.  My
client is paying out the remainder of an impairment
rating and then there will be an issue as to whether
this is a Second Injury Fund claim or not.  I do not
think that the acceptance of permanent and total
disability creates a waiver of my Second Injury Fund
claim especially since the Second Injury Fund claim was
made prior to any decision on the permanent total
disability.  If you want to discuss this claim please
call me.

     
     In a letter dated July 29, 2009, respondent no. 2, the Death

and Permanent Total Disability Trust Fund contended, in part, the

following:

The Trust Fund contends:

Claimant’s initial end of healing and maximum medical
improvement date was October 4, 2005.  Claimant re-
entered a healing period on September 2, 2006. 
Claimant reached the final end of healing and maximum
medical improvement date on October 4, 2007.  In the
event that claimant is found to be permanently and
totally disabled, her entitlement to permanent and
total disability benefits would begin on October 4,
2007.  In the event that claimant is determined to be
permanently and totally disabled, the Trust Fund will
credit the amount paid of the initial 10% anatomical
impairment rating to the body as a whole from
Respondent No.1's maximum liability for permanent total
disability benefits.

     
                            ADJUDICATION 

A.  Wage-loss Disability/Permanent and Total Disability

     Ark. Code Ann. § 11-9-522(b) (Repl. 2002) provides:

    (1) In considering claims for permanent partial
disability benefits in excess of the employee's
percentage of permanent physical impairment, the
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Workers' Compensation Commission may take into account, in
addition to the percentage of permanent physical impairment, such
factors as the employee's age, education, work experience, and
other matters reasonably expected to affect his or her future
earning capacity.

Ark. Code Ann. § 11-9-519(e) (Repl. 2002) provides:

(1) "Permanent total disability" means inability,
because of compensable injury or occupational
disease, to earn any meaningful wages in the same
or other employment.

(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wage in
the same or other employment.

     In the present matter, the preponderance of the evidence

demonstrates that the claimant has been rendered permanently and

totally disabled as a result of her compensable back injury of

April 28, 2004.  

    Here, the claimant is 58 years old.  She has a 12th grade

education.  She has worked primarily as a medical records clerk

and a CNA.  The claimant credibly testified that she is unable to

return to any of her prior work due to her being unable to do

lifting, standing, walking and bending.  The claimant also

testified that she suffers from depression as a result of her

compensable injury.    

     She has undergone extensive conservative treatment and

surgical procedures as a result of her compensable back injury. 

Specifically, on July 16, 2004, the claimant underwent “right L5-

S1 microdiskectomy,” with Dr. Akin due to right L5-S1 herniated

disk.  However, she continued with back pain and other

debilitating and related symptoms.  On April 5, 2005, Dr. Akin
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performed “L4-5 and L5-S1 posterior lumbar interbody fusion.” 

Thereafter, the claimant developed a lumbar wound infection, for

which she had to be hospitalized for three days.  On April 24,

2005, the claimant underwent incision and drainage of the lumbar

wound.  

     The claimant was hospitalized again due to her compensable

back injury, from September 2, 2006 until October 6, 2006.  At

that time, the claimant had an “infected lumbar spine involving

the levels L3 to L5 and recurrent back pain.  Dr. Akin removed

the posterior hardware on September 8, 2006.  A radiopaque sponge

was left in her lower quadrant, which was removed that same day. 

While hospitalized, the claimant suffered respiratory failure,

postop, and was noted to have probable congestive heart failure.

     She developed a hernia in the incision from removal of the

rods from her back, which required repair by Dr. Gibbs in July of

2007.  On October 4, 2007, the claimant was seen by Dr. Akin, at

that time, he noted that the claimant was status/post two lumbar

fusion surgeries and a lumbar corpectomy with reconstruction.  At

that point the claimant still had significant back pain and was

able to walk for 20 minutes at a time.  He declared her to be at

maximum medical improvement and assessed her with a 24%

impairment rating, to the body as a whole, due to her compensable

back injury.  This rating has been accepted and paid by

respondents no. 1.  

     Drs. Hunter and Mocek have both opined that the claimant is

“disabled.”  In addition to this, as of the date of the hearing,
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the claimant takes various medications as a result of her back

injury, which affect her memory and cognitive abilities.  The

claimant also testified that she has “a drop foot” as a result of

the surgeries.  She is very limited in her ability to perform

simple daily activities of living as a result of her compensable

back injury.  

     In addition to this, as of the date of the hearing, the

claimant continued with debilitating pain, and symptoms as a

result of her compensable back injury.  This testimony is

corroborated by the medical evidence of record.  Although the

claimant has not attempted to return to work since her injury,

this does not demonstrate a lack of motivation.  Instead, this

demonstrates her inability to return to gainful employment,

considering her many restrictions and the fact that she credibly

testified that if offered a job she would not be able to promise

that she would be able to perform the duties.       

     Hence, the preponderance of the evidence in this case

clearly demonstrates that the claimant has been significantly

limited/impaired due to her compensable back injury of April 28,

2004, and there is a substantial amount of probative evidence

demonstrating that the claimant has been rendered permanently and

totally disabled as a result of said injury.  

     Therefore, based on the evidence before me, I find that the

claimant proved by a preponderance of the evidence that her

compensable back injury has rendered her permanently and totally
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disabled, beginning on October 4, 2007.  

     In reaching this decision, I recognize that the claimant

underwent an FEC on September 29, 2005, wherein the examiner

concluded that she did not demonstrate the ability to perform any

degree of work over the sedentary work level, with unreliable

results and inappropriate pain behaviors; however, minimal weight

has been attached to this functional capacity evaluation given

the multiple surgical procedures and other conservative treatment

the claimant has undergone subsequent to this evaluation.   

B.  Second Injury Fund

     Liability of the Second Injury Fund comes into question only

after three hurdles have been overcome.  First, the employee must

have suffered a compensable injury at her present place of

employment.  Second, prior to that injury the employee must have

had a permanent partial disability or impairment.  Third, the

disability or impairment must have combined with the recent

compensable injury to produce the current disability status.

Mid-State Constr. Co. v. Second Injury Fund, 295 Ark. 1, 746

S.W.2d 539 (1988).

     In the present matter, the first hurdle for Second Injury

Fund liability was overcome because the claimant sustained a

compensable back injury at her present place of employment. 

     The second hurdle has been overcome, because she had a

previous neck injury which was ratable under the AMA Guides. 

Since the record contains no evidence that the claimant was



37

assigned a rating for her prior neck injury, I must estimate the

amount of impairment that the claimant may have sustained as a

result of that injury.  Using Table 75 of the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993), the claimant

would have sustained at least a 9% permanent physical impairment

as a result of having undergone two-level anterior cervical

discectomy and fusion over the C5-C6 and C6-7 levels, with

anterior plate stabilization.  Therefore, the claimant's prior

anatomical impairment would be 9% to the body as a whole for her

neck injury. 

     However, the third hurdle has not been overcome in the

present matter.  The preponderance of the evidence does not

demonstrate that the claimant's prior impairment combined with

her recent compensable back injury to produce her current

disability status.  This is supported by the undisputed fact that 

the claimant was able to resume full gainful employment and work

without hindrance from the time after her neck surgery and

recovery, until the time of her recent compensable back injury. 

The record clearly demonstrates that the claimant's neck injury

in no way restricted or hindered the claimant in her ability to

perform her employment duties.  In fact, the testimony of the

claimant essentially attributed all of her problems to the most

recent compensable back injury, not the prior impairment.  Nor

does the testimony or documentary evidence otherwise reveal a

"combination" of the claimant's prior impairment with the recent

compensable injury to produce the claimant's current disability



38

status.  

     The record therefore compels a finding that the claimant's

present compensable injury alone and of itself is the sole basis

for the claimant's disability.  As a result, I hereby find that

there is no Second Injury Fund liability in the case at bar.

     While I recognize that evidence was presented pertaining to

the claimant’s prior back injury of March 2004, and of her having

suffered from prior depression; however, the evidence in this

matter does not demonstrate that either of these conditions

combined with the recent compensable back injury to produce her

current disability status.  

C.  Attorney’s Fee

     At the time of the hearing, respondents no. 1's attorney

withdrew its prior admission (see letters of December 4, 2007 and

November 1, 2007) of the claimant being permanently and totally

disabled.  As a result, based on the aforementioned action, and

among other things, I find that respondents no. 1 have

controverted this claim for additional benefits in its entirety.  

Therefore, I thus find that the claimant’s attorney is entitled

to a controverted attorney’s fee on all indemnity benefits

awarded herein to the claimant, pursuant to Ark. Code Ann. §11-9-

715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.
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Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at    
         all relevant times, including March 6, 2004 and April    
         28, 2004, when the claimant sustained low back injuries.

3.  The claimant’s compensation rates are $188.00 and        
         $154.00.

4.  The claimant received a 24% whole body impairment, which 
         was accepted and paid by respondents #1.

5.  There is no Second Injury Fund liability in this    
    case.  

6.  The claimant’s initial end of healing and maximum        
    medical improvement date was October 4, 2005.  

         Claimant re-entered a healing period on September 2,     
         2006. Claimant reached the final end of healing and      
         maximum medical improvement date on October 4, 2007. 

7.  The claimant proved by a preponderance of the            
    evidence that beginning on October 4, 2007, she

         is totally and permanently disabled as a result of 
         her compensable back injury of April 28, 2004.
   
     8.  Respondents no. 1 have controverted this claim for       
         additional benefits in its entirety.

     9.  The claimant’s attorney is entitled to a controverted    
         attorney’s fee on all indemnity benefits awarded         
         herein.   
       
      
                             AWARD

     Respondents No. 1 are directed to pay to the claimant,

permanent and total disability benefits at the rate of $188.00,

beginning October 4, 2007, and continuing until its statutory

obligation for permanent total disability benefits is exhausted.

     Said sums accrued shall be paid in lump sum without
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discount.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is hereby awarded the maximum statutory attorney’s fee

on this entire Award.

     This award shall bear interest at the legal rate, pursuant

to Ark. Code Ann. §11-9-809, until paid.                       

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH/ml 
    
 


