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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On March 2, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.
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The testimony of Steven Stromire, the claimant, coupled with medical reports, video

surveillance, and other documents comprise the record in this claim.

DISCUSSION

Steve Stromire, the claimant, with a date of birth of September 4, 1950, is a high school

graduate with two (2) years of vocational training, consisting of one year of architectural drafting

and one year of air conditioning and refrigeration.  The claimant also attended an electrical school

for four (4) years and received a journeyman electrician’s license. Regarding his employment

history, the claimant testified:

Done some construction work, mainly.  Had a rental business
for about twenty-five (25) years that we rented heavy equipment, tools,
various things like that.  Got out of the equipment rental, then was - I 
started selling truck accessories and installing accessories, and stuff like
that. (T. 9).

Claimant explained that the business was family-owned, Stromire Sales and Service, and that over

the ten (10) years until 2005, he had operating the business.  Thereafter his wife was running it. 

Claimant commenced his employment with respondent #1 on July 1, 2002, as an alarm

technician. As an alarm technician in the employment of respondent #1, the testimony of the

claimant reflects that his employment duties entailed installing burglar alarms, cameras, and

different kinds of surveillance equipment.  Claimant was paid $12.65, per hour and averaged a

forty (40) hour workweek.  Claimant estimates that he averaged two (2) to three (3) hours of

overtime every other week.  The testimony of the claimant reflects that his regular job duties in

the employment of respondent #1 were physically demanding; in that he was constantly on

ladders, up in attics, crawling around in small tight places, and reaching overhead wiring up

panels.  The claimant’s job entailed substantial bending and overhead work.  Claimant was also
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responsible for carrying his tools.  Claimant estimates that the heaviest things he had to lift were

probably the ladders, both extension and step.   

In describing the October 24, 2005, compensable injury, claimant’s testimony reflects:

We were working out of town.  I had a helper with me, and my
boss was down there with me.  We were pre-wiring a house to put a 
burglar alarm in.  On such pre-wiring, you know, the house didn’t have 
any walls or anything - it just had the stud walls up, which it had outside 
walls, but nothing on the inside, so we were drilling holes through the studs
and putting wire there and wires over the rafters.  I was on a ladder, and 
when I came down off the ladder to move it to another position, I think my
britches leg might have caught a concrete block that was real close there to
the ladder, and I missed a step, and fell backwards off the ladder into a wall.

Well, at first, I couldn’t walk on my ankle.  I thought I might have
broken my ankle.  My boss run over there and helped me up, and - which,
I hobbled around on it and we finished working that day, and toward the 
end of the day, my ankle had gotten all right.  I was a little bit sore in my
neck and my back, but didn’t really think anything about it until two (2) or
three (3) days later.

I had a tremendous headache, my neck was hurting extremely bad,
almost to the migraine headache, making me nauseated. (T. 11-12).

The claimant eventually underwent surgery under the care of Dr. Cooper.  Claimant’s

understanding of the surgery performed by Dr. Cooper was that three (3) cervical vertebrae were

fused together and a steel plate placed in his neck.  Following his recovery from the surgery

claimant was released by his doctor, however did not go back to respondent for any kind of

employment, explaining:

After about a week after I was hurt, he had already replaced 
somebody - replaced me with somebody.  He came and got the keys to
the store that I had and keys to the van that I was driving - he picked it
up. (T. 14).

Claimant denies ever being offered a job by respondent #1 thereafter.
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Claimant acknowledged that at some point in 1987, he was involved in a motorcycle

accident in which he sustained injuries.  Regarding the nature of the injuries growing out of the

motorcycle accident, the claimant testified:

I had a neck injury.  They took me to the hospital in Memphis,
and I stayed down there for a couple of days.  I think they finally decided
that I had a small fracture in my neck somewhere. (T. 14).

Claimant denies undergoing surgery in connection with the motorcycle neck injury.  In 2001, the

claimant was seen by Dr. Joseph Yoa, a Blytheville orthopedic surgeon, for back pain, and was

prescribed some medication.  The testimony of the claimant reflects that he has no recollection of

undergoing tests or receiving treatment for neck problems between the 1987 motorcycle accident

and his October 25, 2005, injury in the employment of respondent #1.

Claimant acknowledged suffering from arthritis, mainly in the hands and knees, before the

October 2005, compensable injury.  Claimant estimates the onset of his arthritis symptoms in early

to mid 1990's.  Claimant noted that he was prescribed a number of different kinds of medicines by

his family doctor for the arthritis to include Mobic, and Celebrex. Claimant testified that he

applied for Social Security Disability in April 2006, and was approved five (5) months thereafter. 

In applying for Social Security Disability claimant testified that as the overall basis for same he

listed arthritis, hearing loss, and his neck surgery.   

While acknowledging his prior injuries and aliments, claimant’s testimony reflects,

regarding the impact of same on his work prior to the October 24, 2005, accident:

Still had a full-time job; I worked forty plus (40+) hours a week
at Silent Security; I also drove a bus for Gosnell Public Schools.  I drove
that early in the morning before I’d go to Silent Security.  I’d drive it 
afternoons - I’d take off an hour and go drive my route.  I’d do a lot of 
light trips, and some trips on the weekends for them, hauling the band or
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cheerleaders or somebody like that. (T. 17).

Claimant maintains that his pre-existing conditions did not interfere with his work activities. 

Claimant estimates that he was released to return to work following the October 24, 2005,

accident and subsequent surgery in 2007.  Claimant testified that even though he was approved

for Social Security Disability benefits, he has looked for some kind of work to do.  The claimant

testified, regarding the jobs that he has found since being released following his neck surgery:

I drove a little mini bus for Tomorrow’s Child Learning Center.
I started out driving, just to fill in for people that, you know, the drivers
that were sick or whatever and didn’t show up for work.  Then, it turned
into a - I had a full-time morning run, which took a couple of hours, and 
a short time after that, it turned into a morning and a afternoon run. (T. 18-19).

Claimant drove between four (4) and six (6) hours per day, and earned $13.00, per hour.  The

testimony of the claimant reflects that he experienced neck problems and limitations that

eventually resulted in a reduction in the amount of time that he was physically able to drive:

Yes, sir.  I had asked to just do the afternoon run, because I was 
having some neck problems, pain in my neck, and not able to sleep at night,
and to do the morning run, I had to get up, like, four o’clock (4:00) in the 
morning, and I just wasn’t getting a sufficient enough amount of sleep to 
get up that early and drive those kids.  So I asked to just do the afternoon
run. (T. 19-20).

Regarding the difficulties attributable to his neck, the claimant testified:

My neck hurts twenty-four, seven (24/7).  Some days, worse than
others.  Which, I still do some activities - all that I can do.  If I overdo it,
well, I feel it at night.  You know, I pay for the pain. (T. 20).

The testimony of the claimant reflects that he mows his yard on a riding lawnmower.  Further, the

claimant testified that he feeds his horses.  Claimant noted that on occasions he sometimes go out

to the stalls and let the horses out to the back pasture, and that late in the afternoon he walks out
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and get them back in the stalls.  Claimant’s testimony also reflects that he runs the vacuum cleaner

some and dose some dusting in terms of cleaning at his house.  Regarding any strenuous activity

performed around his house claimant testified:

I’ve done some but, like I say, when I do, it hurts.  If I pick
up anything too heavy, it hurts.  If I look up much, it hurts.  If I sit for
a long period of time, I have to get up and stretch. (T. 21).  

Based on his physical condition from the time that he was released by the doctor from the

neck surgery to the present claimant’s testimony reflects that he does feel that he could have ever

gone back and performed the same work at respondent-employer as he did before his injury. 

Claimant explained, regarding the afore:

Well, that required getting into attics and running wires, and I 
just can’t, you know, manage to crawl in an attic anymore; can’t look up;
you know, it’s just too much pain in my neck if I look up very long. (T. 21-22).

The testimony of the claimant reflects that he drove just afternoons for three (3) to four

(4) months before he was laid off.  Claimant asserts that his condition never reached the point

where he felt he could drive both morning and afternoon shifts.  Following his lay-off from the

Learning Center claimant continued to look for work, testifying regarding the type of work:

A friend of mine has a construction company, and I asked him
if he had anything that I might could do, which, I didn’t hearing anything
from him for probably three (3) or four (4) months, and then he called me
one day wanting to know if I wanted to come in and help out some, so I
went in and I was running errands, taking fuel and putting in equipment,
just, I guess, all-around gopher. (T. 22-23).

The claimant’s friend was located at Stracener Brothers Construction Company, and was aware 

of the claimant’s physical condition.  Claimant testified that when he started working at the

construction company he worked three (3) hours per day five (5) days a week fueling the
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equipment and taking parts to the job site.  Claimant started the job in February 2009, earning

$13.00, per hour, and was continuing in the employment at the time of the present hearing. 

Claimant testified regarding the changes in the number of hours per week that he has worked

since beginning the job in February 2009:

Since that time, it has varied.  Last week, I worked six (6) hours;
I’ve worked six (6) hours this week.  About three (3) weeks ago, I worked
a forty (40) hour week. 

Well, I suffered - go in at night, and take BC Powders and go to
bed early.  (T. 24).

Claimant estimated that he has the ability to work continuously for fifteen (15) to twenty (20) 

hours a week based on his restrictions before suffering physically as a result of same.  Claimant 

noted that his work at Stracener Brothers Construction Company is “pretty light duty”.  Claimant 

added, regarding the nature of his work at the construction company:

No.  Matter of fact, he won’t even let me lift anything that’s 
heavy. (T. 25).

Claimant maintains that he has not performed any work at the family business, which his

wife operates, since he sustained the October 24, 2005, compensable injury.  Claimant further

testified regarding his contact/involvement with the family business:

I don’t work at the business at all.  Occasionally, I’ll - well just 
about every day, I go up there and eat lunch with her, but - and, you 
know, if I’m there and the phone rings and she’s busy with a customer,
I may answer the phone, but, as far as physical - physically doing
anything - I don’t.  (T. 26).

Regarding the activity observed on the video surveillance, which is offered in evidence, the 

claimant testified:

My wife called me that morning, cause normally the people
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next door that’s got the business over there would come and unload a
pallet of feed that she would get in by truck.  Well, that day, the guy 
that runs the forklift over there wasn’t there.  So, my wife called me 
and asked me what she needed to do.  I said, well, I’ll come up there
and we’ll figure out something.  So, I went up there, went next door,
and, like I said, the guy wasn’t there, so I borrowed the forklift, went
from my drive - or from his drive to my drive, which took probably 
three (3) minutes, went up to the back of the truck, raised the forks, 
took the pallet off, sat it inside the door, took the forklift back . (T. 26-27).

Claimant maintains that his only activity was operating the forklift to unload a pallet of feed, and

that the same did not entail any physical lifting on his part.  Claimant acknowledged that during

his February 12, 2008, deposition he testified that he did not operate the forklift.  Claimant asserts

that in the normal course of the family business he would not use a forklift.  Claimant

acknowledged that the family business owned an old forklift:

Yes.  Before I got hurt, I had bought an old forklift with intentions
to fix it.  But, come to find out, the motor was in worse shape than I thought
so I wasn’t able to do anything with it. (T. 28).

Claimant’s testimony reflects that the forklift was non-operational.  Claimant concedes that since

the February 12, 2008, a forklift has been purchased for the family business, and is operated by his

wife.  Claimant continued:

I have got on it a time or two (2), but, as far as operating all the 
time, no. (T. 28).

The claimant acknowledged undergoing a functional capacity evaluation and going over

the results.  The test reflects that the claimant gave a full valid effort and concluded that he could

engage in medium work.  After reviewing the grading on what he could and could not do

occasionally, claimant testified that he disagrees with the assessment of his capacity or ability to

perform medium work:
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Anything heavy, it hurts when I pick it up.  Reaching overhead, 
it hurts, especially if I’ve got any kind of weight in my hand, lifting overhead,
it hurts. (T. 29).

Claimant’s testimony reflects that he has the Committee Chairman with the local Ducks 

Unlimited chapter in the Blytheville area since November 2008.   The testimony of the claimant

reflects that he loves duck hunting and has duck hunted all of his life until he got hurt in October

2005.  Claimant testified that he has duck hunted two (2) times since his October 24, 2005, injury. 

Regarding the afore, claimant’s testimony reflects:

All right.  That day - well, both days, the weather wasn’t real, 
real cold.  Both of my boys went with me and they operated the motor,
so I didn’t have to do anything strenuous. (T. 30).

Claimant testified regarding his duties as Committee Chairman for Ducks Unlimited:

Well, they don’t have but a meeting before our actual banquet, 
which I call the meeting and get it together.  And I’ve got, like, committees
that do certain things and I just make sure that they do their jobs.  At the
banquet, I oversee it and make sure everything’s going smooth. (T. 31).

Claimant’s testimony reflects, regarding his ability to work while drawing Social Security 

Disability benefits:

I’ve got like a nine (9) month trial period, I think they call it, that I 
can make as much money as I want to, no limit, before it affects my 
disability.  After that trial period, I think I can make a certain amount a 
month - six, eight, nine hundred dollars ($600, $800, $900), somewhere
along in there. (T. 31).

Claimant maintains that his receipt of Social Security Disability benefits has not prevented him 

from looking for work.

Claimant testified that he cooperated with the job placement counselor hired by 

respondent-carrier.   Claimant’s testimony reflects that the counselor located some prospective 
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employers for him to contact, some of which were in Kennett, Missouri.  Regarding his pursuit of 

the jobs, claimant testified:

The only one that I pursued was the one in Blytheville, which was 
Burks Equipment Rental. (T. 32).

Claimant explained why he did not pursue the Kennett, Missouri jobs:

Well, I was, at the time, still working for Stracener Brothers 
Construction and I didn’t want to quit that job in order to go to a job out
of town.  The other thing that - on the job out of town, I didn’t think I 
could drive to and from Kennett on a daily basis. (T. 32).

Claimant’s testimony reflects that driving bothers his neck, and that Kennett is approximately

forty-five (45) miles from where he lives.  In addition to Burks Equipment Rentals in Blytheville,

claimant testified that he looked for other jobs at five (5) or six (6) different places on his own. 

Claimant noted that he was looking for any job that he was able to perform within his physical

limitations.

During cross-examination the testimony of the claimant disclosed that he underwent the

FCE on May 30, 2007.  Claimant has not been to a doctor regarding his neck since the FCE was

performed.  Claimant’s testimony reflects that he takes BC Powder of his neck pain, noting:

Probably since - which I’ve taken BC Powders in the past for 
headaches, but, as far as my neck, probably since Dr Cooper released me.
Well, I was taking them when I was going to him, because I asked him
about them, because the pain medication that he prescribed for me made 
me nauseated.  (T. 35).

Regarding his use of BC Powders between the 1987 motorcycle accident and 2009, claimant 

concedes that he occasionally takes same.

In describing the mechanics of the September 1987 motorcycle accident, claimant 

testified that some dogs ran in front of him and he laid the motorcycle down.  Claimant
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acknowledge that the accident resulted in the fracture of two (2) of the vertebrae in his neck. 

Claimant does not dispute that he may have continue to have neck complaints as late as July 1991,

from the accident.  The medical in the record also reflects that in July 1999, the claimant was seen

by Dr. Yoa with complaints attributable to the 1987, motorcycle accident.  Dr. Yoa’s records

reflects that the claimant relayed that a cervical fusion had been recommended but that he had

decided not to have it done.   Claimant acknowledged that he had some neck pain, described by

Dr. Yoa as chronic, since the motorcycle accident.

The claimant was also questioned regarding injuries he suffered at the age of fifteen (15)

when he ran into the back of a car and injured his low back.  Regarding symptoms experienced

between 1987 and 1999, claimant acknowledged:

Well, I’ve had some back pain, and some stiffness in the neck,
I guess you would call neck pain. (T. 37).

In addition to the neck pain since falling off the ladder in October 2005, claimant testified that he 

also has occasional tingling in both arms and hands as well.  The testimony of the claimant reflects

that the symptoms that he is presently experiencing are similar to those recorded during a July 29,

2009, visit to Dr. Yoa. (T. 38-39).  Nevertheless, claimant insists that the pain in 1999 “wasn’t

near as severe as what it is now”.  (T. 40).  Claimant maintains that the pain that he now has in his

neck is different from that experienced in 1999:

Before, the pain was like you sleep on your neck wrong and you
have a stiff neck.  The pain I have now is a sharp pain in my neck, like
somebody’s gouging it with a knife. (T. 40).

In 1999 the claimant was self-employed at Stromire Sales.  Claimant asserts that at the time he

relayed his concern about being able to work for someone else because of arthritic pain in his neck
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and back.

The claimant testified that on August 24, 2000, he went into the hospital for chest pain

and underwent a heart cath.  Claimant maintains that he was not admitted to hospital for both

neck and chest pain, but rather just chest pain.  On May 30, 2001, the claimant was prescribed

and taking Ultram, Skelaxen and Mobic as well as Darvocet for pain relief in the areas of his neck

and low back.  During cross-examination the claimant refused to characterize his complaint as a

“chronic neck pain” for fourteen (14) years.  

Claimant was seen by Dr. Hester on February 24, 2005, for complaints of pain in his

shoulders and hands, for which he was prescribed Mobic, and Ultraset.  On May 13, 2005, Dr.

Hester called in a prescription of Naprosyn.  Claimant asserts that he was having arthritic

problems in his hands and knees in April 2005.

Following his October 24, 2005, work-related fall claimant had diagnostic studies done on

his neck which showed severe degenerative disc disease at C3-4, C4-5, and C5-6.  The claimant

subsequently underwent fusion surgery under the care of Dr. Cooper.  Claimant acknowledged

that the same type of surgery was recommended by Dr. Boyd in 1999.  Claimant’s testimony

reflects, regarding the nature of relief he received following the surgery:

For the first couple of months, it got better.  Then, after that,
it started going downhill again, and getting worse. (T. 47).

Claimant opined that the surgery did not provide him with any actual permanent improvement in

his condition.

Claimant acknowledged filling out some paperwork when he went to see Dr. Sprinkle in

regard to his neck.  Claimant did not indicate in the paperwork that he had experienced similar
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complaints in the past.

Ms. Taylor indicated that the claimant has experience with sales, customer service,

bookkeeping, inventory control, retail store management, budgeting, and supervision of other

employees.  Claimant disagrees with the afore assessment noting that the family owned business,

with which he has been associated for twenty (20) to thirty (30) years, is a small, one (1) person

operation.  Claimant is president of Stromire Sales and the sole stock holder in the corporation. 

The corporation has no other officers.

Claimant acknowledged that he was at Stromire Sales on the forklift at the time of the

video recording surveillance.  Claimant estimates that he has operated a forklift two (2) or three

(3) times at the family owned business.  Claimant concedes that he testified during his February

12, 2008, deposition that he had not operated a forklift since his October 24, 2005, injury. 

Claimant asserted during the deposition that his wife operated the forklift at the family owned

business.  In explaining why his wife called him to operated the forklift on the day of the video

surveillance, clamant testified:

Cause she couldn’t leave the store, I guess.  And she doesn’t 
know how to operate the peoples’ forklift next door.  I’m not sure she
knew how to operate a forklift, period, at the time. (T. 53).

Claimant denies that he had operated the forklift at any time prior to his February 12, 2008,

deposition other than that recorded during the surveillance. Claimant acknowledged that he is able

to operated a tractor.      

In response to the list of jobs provided by Ms. Taylor, claimant testified that one of the

reasons he did not pursue the Missouri jobs was that he was hopeful that the construction job

work turn into a full-time job.  Claimant acknowledged that if the construction job developed into
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a full time job at the $13.00, per hour rate he would be earning more than the was at the time of

his injury.  Regarding some of the other jobs on the list, claimant testified that he does not

consider himself “store manager qualified”. (T. 57).  The claimant’s testimony reflects, regarding

other places that he had sought work:

Ford Motor - what’s the name of it - a dealership there in 
Blytheville, and they shuffle some cars from dealer to dealer.  A friend
of mine works for them; he said they were wanting someone - they needed
somebody to go bring cars back.  Nothing’s ever come about that.  Rick 
Ellis with Blytheville Harbor - he’s supervisor out there.  I asked him if he
ever had anything that he needed anybody for that, you know, light-duty, 
but nothing’s ever come from that.

I have no idea.  Another guy I know got a construction business 
and I asked him about work.  Right off the top of my head, I can’t think 
of the others. (T. 59-60).

Claimant acknowledges that he has nine (9) acres for his horses and that he takes care of them.

The claimant acknowledged his January 22, 2008, responses to interrogatories

propounded by respondent #2.  Claimant reaffirmed his response to the interrogatory that his pre-

existing neck and back problems did not present an obstacle to him finding employment or cause

him to earn less money prior to his October 24, 2005, work-related injury.  Claimant denies that

any of his pre-existing problems or conditions caused him to miss work on a regular basis before

the October 2005, injury.  

Claimant concurs that on the day of his October 24, 2005, injury, he was working three

(3) jobs; Stromire Rental, Gosnell School District, and for respondent-employer.  Claimant’s

testimony reflects that he was work “probably more than sixty (60)” hours a week when the total

hours from each of the jobs were added.  Claimant has driven for Gosnell School District for

seven (7) years prior to his injury and had worked for respondent #1 since 2002.
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Claimant testified that his injury of October 2005, prevented him from work and prompted

him to apply for Social Security Disability benefits.  The claimant testified that prior to the

October 2005, accident he had never applied for Social Security Disability benefits.  

The testimony of the claimant reflects that in April 1988, he obtained a pilot’s license for

pleasure flying.  Claimant underwent an examination by Dr. M. J. Osborne as a part of the process

regarding the pilot license.  Claimant underwent flight physicals on April 12, 1988; October 12,

1992; and November 4, 1998, all of which were normal.  Regarding the frequency of the flight

physicals contained in the record, claimant testified:

You have to have them every - I want to say every five (5) years,
but I wouldn’t swear to that.  But you have to have them every so often
to keep up your - like I said, you license never expires for your pilot’s
license, but your medical does. (T. 74).

Claimant’s testimony reflects that as a bus driver he has a CDL and that he underwent

periodic physical examinations in connection with same.  There is no evidence in the record to

reflect that the claimant sought or obtain medical treatment or was seen by a physician between

the August 6, 2003, and February 2005, visits to Dr. Hester.  At the time of the February 2005,

visit, claimant relayed complaints of discomfort in his hands and shoulders.  Claimant

acknowledged that the work he performed for respondent-employer installing wiring was hand-

intensive.  The last medical in the record preceding the claimant’s October 24, 2005, work-related

injury was a July 29, 2005, DOT examination by Dr. Hester, which was in conjunction with

school bus driver job.  The record does not reflect any evidence that the claimant was seen by any

physician between the July 29, 2005, DOT examination of Dr. Hester and the October 24, 2005,

accident.
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The testimony of the claimant reflects that it was his recollection that he fell from the

ladder on a Thursday and that he was seen by Dr. Hester the following Monday.  The evidence

reflects that October 24, 2005, was on a Monday, and that November 1, 2005, when the claimant

was first seen by Dr. Hester in connection with his injury from fall, was a Tuesday.  Claimant did

not seek medical treatment for an emergency room following the October 24,2005, injury.

The claimant acknowledged that respondents #1 paid temporary total disability benefit

from November 1, 2005, through June 11, 2007, as well as the cost of medical treatment, to

include the three-level cervical fusion.  Claimant further testified that he has received indemnity

benefits to correspond with the 11% whole body impairment rating, which was assessed by Dr.

Sprinkle in March 2007.  

Claimant’s testimony reflects that he had not been given a rating by any physician prior to

the October 24, 2005, work-related injury.  Further, claimant’s testimony reflects that had not

been given any permanent physical restrictions by any physician for any condition prior to the

October 24, 2005, accident. 

The testimony of the claimant reflects that he did not require accommodations from

respondent #1 to perform his regular job duties.  The claimant testified that during his

employment with Stracener Brothers Construction Company accommodations have been

provided to address the residuals of his injury, to include lifting restrictions.  In terms of his ability

to perform a full-time, continuous day-in and day-out job, claimant’s testimony reflects that the

same would be less than 40 hours per week.  Claimant testified:

Probably the fifteen (15) to twenty (20) hours is - you know,
I don’t overdo myself, I guess you’d call it.  If I work an eight (8) or 
ten (10) hour day, it just - I can’t sleep the next night - or that night.  
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I just have a lot of pain when I work that long a period of time. (T. 85).

Claimant concedes that he remains DOT qualified and theat there are no restrictions on his

CDL.  Claimant has not undergone a DOT physical since his October 24, 2005, injury.  

Julie Stromire, the claimant’s wife, was available to provide testimony in this claim.  The

parties stipulated that if called to testify Mrs. Stromire’s testimony would corroborate and support

that of the claimant.

During the course of his February 12, 2008, deposition, claimant related his complaints of

low back pain, difficulty with walking, and dizziness along with his headache and neck pain to the

October 24, 2005, accident in the employment of respondents #1.

The medical in the record reflects that the claimant was seen by Dr. Richard Hester, his

primary care physician, on November 1, 2005, with complaints of neck and upper back pain,

attributable to a fall off a ladder “about a week ago”. (JX #1, p. 44). Following receipt of the

results of diagnostic studies, cervical MRI, the claimant was referred for a neurosurgeon, Dr.

Jeffrey Kornblum, for a second opinion.  On December 13, 2005, following his evaluation Dr.

Kornblum recommended additional diagnostic studies, to include a myelography so that the low

back could also be evaluated along with claimant’s neck with CT following the myelogram. (JX.

#1, p. 50-51).     

On January 4, 2006, the claimant initiated treatment under care of Dr. R. Edward Cooper,

Jr., a Jonesboro orthopedic surgeon, for complaints growing out of the October 24, 2005,

accident.  While under Dr. Cooper’s care and treatment claimant underwent further diagnostic

testing and a referral to pain management treatment under the care Dr. Sunil Gera.  On March 27,

2006, the claimant underwent anterior cervical decompression and fusion of C3-4, C4-5, and C5-
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6, with left anterior iliac crest bone autograft and anterior cervical plate internal fixation. (JX. #1,

p. 62-65).

On September 29, 2006, the claimant was evaluated by Dr. Gregory Ricca, a Jonesboro

neurosurgeon, at the request of Dr. Cooper.  Pursuant to the afore evaluation the claimant

underwent a cervical myelogram and post myelogram CT on October 2, 2006, at the Surgical

Hospital of Jonesboro. (JX. #1, p. 76-79). 

On March 7, 2007, the claimant was evaluated by Dr. Brent Sprinkle at Arkansas

Specialty Spine Center.  After reviewing the claimant’s prior pertinent medical records and

performing a physical examination, Dr. Sprinkle opined that the claimant’s cervical spine surgery

had resulted in an 11% whole body impairment. (JX. #1, p. 97-100).  Following his evaluation of

the claimant Dr. Sprinkle placed restrictions of no pushing/pulling over 10 pounds, no standing

over 1 hours, no lifting over 10 pounds, and no overhead work. (JX. 1; p. 110).

On May 30, 2007, the claimant underwent a functional capacity evaluation at Functional

Testing Centers, Inc., pursuant to the directions of Dr. Sprinkle.  The FCE concluded that the

evaluation rendered reliable results, and that overall the claimant demonstrated the ability to

perform work in the medium classification of work according to the guidelines established by the

US Department of Labor over the course of a normal workday. (JX. #1, p. 111-123).

Ms. Heather Taylor, a vocational rehabilitation consultant, with Systemedic Corporation,

performed a vocational rehabilitation evaluation of the claimant.  The March 29, 2009, initial

report of Ms. Taylor concluded that because of the claimant’s skills acquired as a businessmen in

the local community in excess of thirty (30) years, as well as his electrical experience the claimant

should be able to utilize the transferable skills to pursue various other jobs within the guidelines of
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functional capacity evaluation.  In a job market survey Ms. Taylor identified a number of

employment positions within a forty (40) mile radius of the claimant’s residence. (RJX #1, p. 5-

13).  In her April 27, 2009, vocational progress report, Ms. Taylor relayed that during her

subsequent contact with the claimant he reported that he wanted to continue working for

Stracener Construction, and declined her offer of job search assistance. (RJX #1, p. 14-15). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports, and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 24, 2005, the employment relationship existed between the claimant 

and respondent #1, when the claimant sustained a compensable injury resulting in a permanent

physical impairment of 11% to the body as a whole, which was accepted and paid.

3. On October 24, 2005, the claimant earned wages sufficient to entitle him to 

weekly compensation benefits of $328.00/$246.00, for temporary total/permanent partial

disability.

4. The claimant sustained a permanent physical impairment in the amount of 11% to 

the body as a whole as a result of the October 24, 2005, cervical injury and subsequent surgery. 

5. When the claimant’s age, education, work experience, and other matters 

reasonably expected to affect his future earning capacity are considered, the evidence

preponderates that the claimant has sustained a loss of earning capacity, or wage loss disability, in

the amount of 14% over and above and in addition to his anatomical impairment.
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6. Respondent #2 does not have liability in this claim, in that the evidence fails to 

preponderate that the claimant’s disability is the product of a combination of any prior disability

or impairment with the most recent compensable injury.

7. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

the injury of October 24, 2005.

8. Respondents #1 have controverted the claimant’s entitlement to permanent partial 

disability benefits in excess of the claimant’s 11% whole body anatomical impairment.

CONCLUSIONS

The compensability of the claimant’s October 24, 2005, cervical injury in the employment

of respondents #1 is not disputed.  Claimant asserts that as a result of the compensable injury and

subsequent surgery he has sustained a loss of earning capacity in excess of the 11% anatomical

impairment assessed by an examining physician and accepted by respondents #1.  

Respondents #1 deny that the claimant has sustained any loss of earning capacity noting

that the claimant’s current earning hourly rate is greater than that at the time of his injury. 

Respondents #1 assert that if the claimant has sustained any loss of earning capacity as a result of

the October 24, 2005, compensable injury liability for the payment of same lies with the Second

Injury Fund, respondent #1, in that the claimant’s prior disability and long history of cervical

problems have combined with the recent compensable injury to produce his current disability.

Respondent #2 denies that the claimant is entitled to any wage loss disability.  Further,

respondent #2 maintains that the claimant cannot prove second injury fund liability under the facts

of the claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Wage Loss Disability Benefits

The compensability of the claimant’s October 24, 2005, cervical spine injury is not

disputed.  The claimant is high school graduate with two (2) years of vocational training, which

included one year architectural drafting and one year of air conditioning and refrigeration. 

Further, the claimant attended four (4) years of classes to obtain the status of a journeyman

electrician.  The claimant, with a date of birth of September 4, 1950, commenced his employment

with respondent #1 on or about July 1, 2002, and continued in the employment of same until the

October 24, 2005, compensable injury.

While it is not disputed that the claimant sustained prior injuries relative to his neck in a

1987 motorcycle accident, for which he received periodic medical treatment and was seen by

physician relative to neck pain and upper extremity complaints, there is no showing that served as

an impediment to his employment.  The claimant is the president and only officer of a family

owned business which has been in existence for over thirty (3) years.  During his employment with

respondents, in addition to working at the family owned business, claimant also drove a school

bus for the Gosnell Public School District.

The claimant’s employment duties with respondents #1 required physical demands of

bending, lifting, crawling, climbing, working overhead and in small confined spaces.  Further, the

mechanics of the claimant’s job duties entailed hand-intensive activities.  The claimant performed

the afore job duties without physical limitations, restrictions, modifications or accommodations

until the October 24, 2005, compensable injury.
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After extensive diagnostic studies and work-up, claimant underwent anterior cervical

decompression and a three-level cervical fusion with anterior cervical plate internal fixation on

March 27, 2006.  Following a March 7, 2007, evaluation by Dr. Brent Sprinkle, the claimant was

assessed with a permanent physical impairment of 11% to the body as a whole.  Dr. Sprinkle

issued restrictions on the claimant’s employment activities of no pushing/pulling over 10 pounds,

no lifting over 10 pounds, no overhead work, and no standing over 1hour.  

A May 30, 2007, functional capacity evaluation disclosed that the claimant demonstrated

the ability of perform work in the medium classification.  The claimant has pursued and obtained

employment since being released to return to work relative to the October 24, 2005, compensable

injury and subsequent surgery.

The evidence disclose that the claimant is physically restricted in the amount of weight that

he can lift in discharging employment duties.  Further claimant has restrictions relative the range

of motion in his cervical spine.  Residuals of the claimant’s injury prohibits him from performing

the job duties he performed in the employment of respondents #1.  Further, the credible evidence

reflects that the claimant is unable to consistently work a forty-hour work-week due to residuals

of his compensable injury.  Since his injury the clamant has only 40-hour work week on one

occasion, and the same was in his employment with Stracener Brothers Construction Company,

where accommodations have been provided - no heavy lifting.  The evidence in the record reflects

that the claimant can work a 15 to 20 hours work-week without experiencing flare-ups of his

symptoms.      

Claimant offered that he experiences physical difficulties with prolonged driving.  Claimant

attributed the afore as the basis for not pursuing jobs identified by the vocational rehabilitation



23

consultant.  The claimant is receiving social security disability benefits at this time, and the same

was noted as a possible deterrent to the claimant returning to the workforce n a full-time basis.  

Ark. Code Ann. §11-9-522 (b)(1) provides:

In considering claims for permanent partial disability benefits in excess
of the employee’s percentage of permanent physical impairment, the 
Workers’ Compensation Commission may take into account, in addition
to the percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

In the instant claim, the claimant is a highschool graduate with additional vocational training. 

Claimant holds a journey electrician certificate/classification.  As a result of the compensable

injury, claimant is physically limited in the amount of weight that he can lift.  Further, the claimant

has limitations on the amount of weight that he can push/pull, as well as overhead work.  The

evidence preponderates that when the claimant’s age, education, work experience and other

matters reasonably expected to affect his future earning capacity are considered the same has

resulted in a loss of earning capacity or wage loss disability in the amount of 14% .  Respondents

have controverted the claimant’s entitlement to wage loss disability in excess of his 11%

anatomical impairment. 

Second Injury Fund Liability

There is evidence in the record to reflect that at the age of 15 years old the claimant

sustained an injury to his neck.  Further, in a 1987 motorcycle accident the claimant sustained

injuries with required medical treatment and resulted in specific finding regarding the disc in his

cervical spine.  Claimant acknowledged the presence of arthritis in his hands, knees and feet as

well as possibly his neck prior to the his October 24, 2005, compensable injury.  Nevertheless,
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there is no evidence in the record to reflect that the claimant’s prior medical complaints resulted in

either the refusal of employment or accommodations being provide by his employer.

The evidence in the record reflects that the claimant routinely passed DOT physical

examinations prior to his October 24, 2005, compensable injury.  The claimant possessed a CDL

and passed the appropriate physical examination to maintain the license.  Further there is evidence

in the record that the possessed a pilot’s license and passed the necessary physical examination to

keep the same in good standing.  Claimant was employed by respondents #1 from 2002 until his

2005 compensable injury, with job duties that were physically demanding as well as hand-

intensive.  The claimant accomplished the afore with physical limitations, restrictions or

accommodations.

In order to establish Second Injury Trust Fund liability, the claimant must have had in

place a prior disability or impairment which combines with the most recent compensable injury to

produce his current disability statue.  While it is not disputed that the claimant sustained a

compensable injury on October 24, 2005, which resulted in a 11% whole person impairment, the

evidence does not reflects that the claimant had a prior disability or impairment which combined

with the most recent injury to produce the current disability status.  Mid-State Construction Co. v.

Second Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1981); Ark. Code Ann. §11-9-525 (Repl.

2002).  The evidence in the record preponderates that respondent #2, the Second Injury Fund,

does not have any liability in this claim.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $246.00, to correspond with the
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14% wage loss disability in addition to the 11% anatomical impairment growing out of the

compensable injury of October 24, 2005.  Said sums accrued shall be paid in lump without

discount.

Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s compensable injury of October 24, 2005.

The maximum attorney fee is herein awarded to the claimant’s attorney on the

controverted indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

Respondent #2 has no liability in this claim and is herein dismissed as a party.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    


