
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F801847

ELMON G. STEWART, EMPLOYEE CLAIMANT

PULASKI COUNTY SPECIAL
SCHOOL DISTRICT,  EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER RESPONDENT

OPINION FILED JULY 23, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on April 24, 2009
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits, anatomical impairment, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury pursuant  to Ark. Code

Ann. §11-9-102 and gave notice of that injury to her employer as required by Ark. Code Ann. §11-9-

701.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, A.C.A. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on November 2007 at

which time the claimant sustained an injury at a compensation rate of $251.00/$188.00.  Initially, the

claim was accepted and benefits were paid until January 31, 2008 when the claim was controverted.

The claimant’s group carrier, Health Advantage, has paid some expenses on this claim.

The claimant contends she sustained either a gradual or a specific compensable right shoulder
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injury.  She seeks payment of medical expenses, temporary total disability benefits from February 27,

2008 to September 23, 2008, a 7% anatomical impairment rating to the body as a whole and

attorney’s fees.

The respondents contend the claimant did not sustain a compensable injury.  Alternatively,

in the event of an award, the respondent are not responsible for benefits and expenses prior to the

date they received notice of this claim on January 11, 2008 pursuant to Ark. Code Ann. §11-9-701.

The following were submitted without objection and comprise the evidence of record:   the

parties’ prehearing questionnaires and exhibits contained in the transcript.  The claimant’s exhibit

packet includes Forms AR 1 and 3 which cannot be considered as evidence.

A.C.A. §11-9-529.  Employer reports:
(c) any report provided for in subsection (a) or (b) of
this section shall  not be evidence of any fact stated in
the report in any proceeding with respect to the injury
or death on account of which the report is made.

The Commission wants to encourage employers to file administrative forms for statistical data and

safety purposes but does not want to penalize the employer if discovery later yields contrary

information from that contained in the reports.  The rule of thumb is that the Commission’s

alphabetized forms are admissible while the numerical forms are not.

The following witnesses testified at the hearing: the claimant and co-workers Earlene Lewis

and Marlon Bradley who corroborated the claimant’s testimony along with supervisors, Jackie Griffin

and Beulah Coston, who is now retired.

The claimant, age 55 (D.O.B. April 10, 1955), has a G.E.D. and some college courses.  She

began work for the respondent-employer in 2006 working as a substitute bus driver.  She also worked

part-time at Comet Cleaners while she was a bus driver, (Tr. p. 24-25).  The claimant’s health history

includes a 1999 work-related back injury.  She is right-hand dominate.

The claimant testified her right shoulder gradually began bothering her in November and

December, 2007.  The door on the bus she drove was difficult to operate (Tr. p. 7-9, 23-24, 26-31)

and she had to open and close the door for ten stops on her route in the morning and ten stops in the
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afternoon.  She also had trouble with the bus pulling to one side when the brakes were applied (Tr.

p. 28).  She asked the maintenance department to fix the door on two occasions (Tr. p. 10-11)..

The claimant’s symptoms persisted and in January, 2008, she completed an accident report

form and the employer sent her for medical treatment at Concentra.  The claimant indicated she was

instructed to designate a date and time of injury for the AR-N (see p. 12 of the recorded statement).

The claimant was given light duty which ended when the carrier denied the claim on February 27,

2008 (Tr. p. 11, 13-15, 31-32, 34).  The claimant relied on her left arm while receiving medical

treatment for her right shoulder, resulting in symptoms bilaterally.

The claimant sought medical treatment using her group insurance and eventually underwent

surgery on March 10, 2008, (Tr. p. 13, 15-17, 19).  The claimant stated that she thought she was on

“sick leave” but found out she had been fired for failing to call the office every four days as required

by office policy,  (Tr. p. 17-18, 32, 37-40).

On cross-examination, the claimant was confronted with a recorded statement given to the

adjuster in which the claimant identified a specific, as opposed to a gradual, injury on December 20,

2007 at 4:00 p.m., (Tr. p. 33).  An accident report form, AR-N, was not signed until January 11,

2008.  The claimant’s trip reports make no complaints about the difficulty with the bus door (Tr. p.

35-36), although there are complaints about the brakes.

Beulah Coston testified the claimant reported a right shoulder injury on January 11, 2008.

An accident form was completed and the claimant was placed on light duty until February 27, 2008

when the carrier denied the claim.  The policy for reporting work-related accidents and taking

personal sick leave are covered in orientation with the employees (Tr. p. 53).  Ms. Coston spoke with

the maintenance department about the bus door and a report was issued indicating the door was

lubricated but no adjustment was necessary, (Tr. p. 52, 54-55).  Ms. Coston testified she spoke with

the claimant while she was on sick leave, but at some point in February 20008 the claimant stopped

calling and when Ms. Coston tried to contact her she discovered the claimant’s phone had been

disconnected (Tr. p. 53-54, 56).  Ms. Coston classified the claimant as a “voluntary quit” but the
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Human Resource and Payroll Departments designated the claimant’s status as “medical leave without

pay” as late as August of 2008, (Tr. p. 56-59).  No formal notification was sent to the claimant about

her employment status.

Jackie Griffin processes workers’ compensation claims and requests for medical leave for

personal reasons.  She testified she did not receive any updates from the claimant regarding her

medical treatment nor did she receive any leave requests.

DOCUMENTARY  EVIDENCE

The accident report form, AR-N, was completed on January 11, 2008 and lists a right

shoulder, neck, arm and elbow injury occurring on December 20, 2007 at 4:00 p.m. due to repetitive

opening and closing of the bus door.

The claimant’s February 25, 2008 AR-C also shows the date of accident as December 20,

2007 and lists a gradual injury caused by repetitive opening and closing of the bus door with a

mechanism that was hard to operate.

The claimant was required to fill out Daily Safety and Maintenance Check forms, detailing

any problems with the bus.  There is no mention of a problem with the door until a January 2008

report (at pages 22-23 of the Respondents’ exhibit packet) with the notation “door fixed 1-18/08.”

“Lube ent door and check adjustment,” “No adj. needed”.

A July 31, 2008 Memo, from the Director of Transportation to Support Services and copied

to Human Resources, classifies the claimant as a “voluntary quit” because she had been absent since

February 28, 2008.  The employer’s policy is defined as follows:

Any employee who is absent from work for four (4)
consecutive working days without notifying his/her
supervisor of the absences will be considered as having
voluntarily quit, unless the employee has a valid and
sufficient reason for his/her failure to notify the
supervisor.

The adjuster spoke to the claimant on January 25, 2008 and confirmed the conversation in her letter

of January 30, 2008, reminding her that treatment at the Betton Clinic would not be paid.  If she
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needed medical treatment, she should return to Concentra or seek a change of physician through the

Commission.

MEDICAL EVIDENCE

In January, 2008, the claimant saw her general practitioner at the Betton Clinic who diagnosed

adhesive capsulitis and partial thickness supraspinatus tear of the right shoulder based on an MRI scan

taken January 23, 2008.  Dr. Ansari placed her on light duty and prescribed medication.  The claimant

gave a history of symptoms for one month but there is no mention of an on-the- job injury as the

cause of her symptoms.

The claimant also saw Dr. Adametz at Concentra who took a detailed history of a December

20, 2007 injury operating the mechanism for the bus door.  The claimant was diagnosed with a strain

of the neck, shoulder and forearm and prescribed medication and physical therapy.  The doctor also

recommended light duty.

In February, 2008, the claimant saw orthopaedic surgeon, Dr. Bernard Crowell on referral

from Dr. Ansari.  Dr. Crowell diagnosed inflammation of the glenhumeral joint consistent with

adhesive capsulitis, a partial thickness tear, tendonpathy of the biceps, and moderate joint

anthropathy.  Surgery (subacromial bursectomy) was performed on March 12, 2008.  Dr. Crowell

prescribed physical therapy in March, 2008.

The claimant complained of bilateral shoulder pain and an MRI scan of the neck was

performed July 10, 2008 which revealed a right paracentral disc protrusion at C4-C5 with lordosis

and a lesion on the left thyroid gland.  X-rays revealed degenerative disc disease of the cervical spine

and spondylosis.  Dr. Crowell referred the claimant to Dr. Kevin Collins.

On September 23, 2008, Dr. Crowell issued a report assessing 7% permanent anatomical

impairment to her shoulder.

FINDINGS AND CONCLUSIONS

The evidence of record shows the claimant reported gradual right shoulder pain from

operating the bus door mechanism which Dr. Adametz felt correlated with an axial load injury to the
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neck, shoulder and arm.  The pain began in the winter of 2007, but the claimant did not report it until

January, 2008.  It is unknown why the carrier controverted the claim.  The respondents’ prehearing

questionnaire indicates the claim was controverted after the claimant sought unauthorized medical

treatment.  That may be a reason to deny payment of some medical expenses but it is not a reason to

controverted the entire claim.  The adjuster said as much in her letter of January 30, 2008 to the

claimant telling her to return to Concentra or seek a change of physician.  The carrier notified the

claimant’s supervisor of the denial of the claim on February 27, 2009.  I’m unable to find anything

in the medical records that correlates with this date.  

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability.

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

 or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  Based on the

testimony of the claimant and her co-workers, the bus door was difficult to operate and the claimant’s

testimony and the maintenance logs verify problems with the steering (the bus pulling to the side
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while braking).  These rapid and repetitive motions were the major cause of the claimant’s shoulder

injury and resulting need for medical treatment and disability. 

Apparently, the claimant was not notified by letter of the controversion of her claim or her

employment status. If Ms. Coston considers February as the time the claimant “voluntarily quit”

work, that would be the time period where the claimant was being actively treated and restricted from

her bus driving duties.  Her supervisor was all ready aware that she would be off work for longer than

four days. As I interpret the evidence, the claimant had provided her employer with medical

documentation showing she was unable to perform her job duties.  Therefore, she did not voluntarily

quit her job.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which an employer-
employee-carrier relationship on November 2007 at
which time the claimant sustained an injury at a
compensation rate of $251.00/$188.00.  Initially, the
claim was accepted and benefits were paid until
January 31, 2008 when the claim was controverted.
The claimant’s group carrier, Health Advantage, has
paid some expenses on this claim.  The claimant did
not give notice of this injury until January 11, 2008
and respondents do not owe any benefits or expenses
prior to this date.

2. The claimant has proven by a preponderance of the
credible evidence of record that she sustained a
gradual injury, caused by rapid and repetitive motion
arising out of and in the course of her employment
which produced physical bodily harm, supported by
objective findings, which was the major cause of
disability or the need for medical treatment, pursuant
to A.C.A. §11-9-102.

3. The respondents are directed to pay all medical
expenses within thirty days pursuant to Rule 30, with
the exception of bills incurred with the Betton Clinic,
prior to the date of controversion.  The respondents
are directed to reimburse Health Advantage.

4. The respondents are directed to pay temporary total
disability benefits from February 27, 2008 to
September 23, 2008 as the claimant was in her healing
period  totally incapacitated from working.
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5. The respondents are directed to pay permanent partial
disability benefits equivalent to a 7% rating to the
body as a whole.

6. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

7. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire Insurance

Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                            
ELIZABETH W. HOGAN
Administrative Law Judge


