
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F706695

RAMON SMITH,
EMPLOYEE CLAIMANT

SOUTHWEST ARKANSAS COUNSELING
& MENTAL HEALTH CENTER, INC.,
EMPLOYER RESPONDENT

ACE PROPERTY & CASUALTY
INSURANCE COMPANY,
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OPINION FILED JULY 21, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was pro se. 

The respondent was represented by HONORABLE ERIC NEWKIRK,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on May 7,

2009, in Texarkana, Arkansas.  A Prehearing Order was

entered in this case on March 4, 2009.  The following

stipulations were submitted by the parties either in the

Prehearing Order or at the start of the hearing and are

hereby accepted:

1. The employer/employee relationship existed on

or about June 18, 2007, the date of the

claimant’s purported injury.

2. At that time, the claimant’s average

weekly wage was $547.36 per week,
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entitling him to a temporary total

disability compensation rate of $365 per

week and a permanent partial disability

rate of $274 per week if this claim is

found compensable.

3. Although the respondents are now

controverting this claim in its

entirety, the claimant received medical

treatment from June 18, 2007, until

August 16, 2007, when he was released by

Dr. Rutherford with no impairment

rating.

4. The claimant was paid temporary total

disability benefits from June 25, 2007,

to August 19, 2007.

5. Since June 18, 2007, the claimant’s

salary has decreased $3,000 per year for

purposes of calculating temporary

partial disability at issue in this

claim.

By agreement of the parties, the issues to be litigated

and resolved at the present time are limited to the

following:
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Claimant:

1. Unpaid medical bills.

2. Medical mileage.

3. Temporary total disability compensation

from a date in June of 2007 until a

return to work in October of 2007.

4. Temporary partial disability (based on

lost shift differential) upon return to

work in October of 2007.

Respondent:

1. Whether the claimant sustained a

compensable injury of any kind and,

alternatively, whether any benefits

beyond those previously furnished are

owed.

2. The respondents reserve the right to

amend the issues to be litigated after

additional discovery has been completed.

3. Average weekly wage. (Resolved by stipulation)

The record consists of the May 7, 2009 hearing

transcript and the exhibits contained therein.
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DISCUSSION

On June 18, 2007, the claimant, Ramon Smith, was a

supervisor on the 11:00 p.m. to 7:00 a.m. shift at Southwest

Arkansas Counseling and Mental Health Center.  (T12) Mr.

Smith contends that he sustained a back injury on that date

while pushing, pulling and lifting on a broken security gate

to let an employee in without opening the gate.  (T10)

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, I find that pushing, pulling and

lifting on a gate to allow a co-worker to enter is a

“specific incident” as that term is used within the Arkansas
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Workers’ Compensation Law.  I also find that any back injury

sustained while performing that task to allow a co-worker to

enter would arise out of and in the course of Mr. Smith’s

employment with Southwest Arkansas Counseling and Mental

Health Center.

The evidence which best supports Mr. Smith’s claim that

he in fact injured his back in the incident is Mr. Smith’s

testimony that he injured or broke his back while pushing,

pulling and lifting a broken security gate to let an

employee in.  (T10) In addition, Mr. Smith’s claim is

supported by his testimony during a deposition and at the

hearing that he had never had any problems with his back at

all before June 18, 2007.  (T22) 

In addition, Dr. Ronald Rush is Mr. Smith’s family

doctor.  (T28) Dr. Rush’s medical reports are in the hearing

record, and Dr. Rush’s report from June 19, 2009, the date

after the gate incident, contains a history of Mr. Smith

experiencing pain in his mid to low back after pushing and

pulling on a security fence a few days before. (R. Exh. 1 p.

6) Dr. Rush’s report corroborates Mr. Smith’s testimony that

Mr. Smith experienced back pain in the gate incident.  Dr.

Rush’s report from June 19, 2007, also contains a new

assessment of “spasm of muscle”, although the report does
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not indicate whether Dr. Rush actually detected spasm

himself, and if so, in which muscle groups Dr. Rush detected

spasm.  (R. Exh. 1 p. 7)

However, contrary to Mr. Smith’s deposition and hearing

testimony that he had not had any problems with his back

before June 18, 2007, Dr. Rush’s prior reports from December

21, 2006, and from June 6, 2007, each contain a diagnosis of

back pain.  (R. Exh. 1 p. 1-5) Notably, Dr. Rush’s June 6,

2007, diagnosis of back pain was less than two weeks before

the gate incident at issue in this claim.

In addition, contrary to Mr. Smith’s contention that he

sustained a new back injury on June 18, 2007, Dr. Rush

indicated in his report on June 19, 2007, that Dr. Rush

planned to treat Mr. Smith’s current back pain as a

continuation of Mr. Smith’s previous back pain.  (R. Exh. 1

p. 8) 

In addition, I note that after Mr. Smith reported an

injury, the respondents paid for an MRI and a whole body

scan which were read as revealing no significant injury

referable to a back pain complaint.  (R. Exh. 1 p. 18) When

Mr. Smith’s back pain did not resolve, he received a second

lumbar MRI on July 9, 2008, which was read as normal.  (Cl.

Exh. 7 p. 1) Mr. Smith also underwent diagnostic intra-
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articular facet injections that were not successful at

helping with Mr. Smith’s symptoms.  (R. Exh. 1 p. 32) Mr.

Smith has estimated that he has seen sixteen doctors, and

none of the doctors can tell him what is wrong with his

back.  (T32) Mr. Smith received two different periods of

physical therapy prescribed in 2007, and he abandoned the

treatment each time because he felt the treatment was

ineffective. (T28, 31-32) 

At the hearing on May 7, 2009, Mr. Smith testified that

he feels the chiropractic treatment he has received helps

him, and he still considers himself in the healing period

for his June 18, 2007, back injury. (T16)

After reviewing the entire record, I find that Mr.

Smith has failed to establish by a preponderance of the

credible evidence that he sustained a new back injury on

June 18, 2007.  I reach this conclusion based on the

following: (1) Mr. Smith was already diagnosed with back

pain by Dr. Rush less than two weeks before the incident on

June 18, 2007; (2) Dr. Rush treated Mr. Smith’s back pain on

June 19, 2007, as a continuation of his previous back pain;

(3) Mr. Smith continued to complain of back at the hearing

on May 7, 2009, nearly two years after the incident on June

18, 2007; and (4) Mr. Smith has undergone several diagnostic
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tests which have not indicated any documented abnormality in

Mr. Smith’s back.

Because I find that Mr. Smith failed to establish by a

preponderance of the evidence that he sustained a new back

injury at work on June 18, 2007, this claim for benefits

must be denied.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship

existed on or about June 18, 2007, the

date of the claimant’s purported injury.

2. At that time, the claimant’s average

weekly wage was $547.36 per week,

entitling him to a temporary total

disability compensation rate of $365 per

week and a permanent partial disability

rate of $274 per week if this claim is

found compensable.

3. Although the respondents are now

controverting this claim in its

entirety, the claimant received medical

treatment from June 18, 2007, until

August 16, 2007, when he was released by
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Dr. Rutherford with no impairment

rating.

4. The claimant was paid temporary total

disability benefits from June 25, 2007,

to August 19, 2007.

5. Since June 18, 2007, the claimant’s

salary has decreased $3,000 per year for

purposes of calculating temporary

partial disability at issue in this

claim.

6. The claimant has failed to establish by

a preponderance of the evidence that he

sustained a new injury to his back as he

contends on June 18, 2007.

ORDER

For the reasons discussed herein, this claim for

benefits must be, and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


