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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On March 16, 2009, a pre-hearing conference was

conducted in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of James B. Smith - the claimant, Kevin Michael Gann, and John Edward

Gulledge, coupled with medical reports and other document comprise the record in this claim.
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DISCUSSION

James B. Smith, the claimant, with a date of birth of March 28, 1948, is a high school

graduate.  Following his discharge from the military claimant attended college for a few years,

however never worked in any job utilizing his college education.  Claimant has performed

millwright work since commencing his employment history.   

Claimant commenced his employment with respondent-employer on or about March 3,

2008, as a millwright.  Claimant explained that as a millwright in the employment of respondent-

employer he was sitting equipment at a plant when he sustained his injury.

The testimony of the claimant reflects that at the time of his injury he was sitting some

“big pumps” when he was injured.  The evidence reflects that the claimant sustained the injury,

which is the subject of the present claim, approximately three (3) weeks prior to May 1, 2008.  In

describing the mechanics of his injury claimant testified:

Well, we were jacking them up and moving them around to 
get them in place to let them down - set them down, in the hole.  They
had to come down in the holes to pump the water out, and we was jacking
them up and moving them around and getting them ready to set down in 
the holes.  I, basically, was just trying to steady it, and the thing just - it 
either moved, or I was straining too hard, one, trying to keep it steady, and
I pulled a muscle in my leg. (T. 10-11).

Claimant noted that he felt the injury at the time it occurred.  Regarding his reaction to the injury 

and actions following same, claimant’s testimony reflects:

Yes, I did.  I stopped doing what I was doing, and I went to my 
foreman at that time, David Cox, and I told David that I had hurt myself,
that I had pulled something in my leg, and he sent me on over to the safety
trailer. 

Well, they took me in and put me on - gave me some Ibuprofen, and 
put a heat pad on it, and then after a period of time, they had me put a cold
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pack on it.  And that went on, I don’t know, for maybe three (3) weeks or 
more, something like that.  I was in there twice a day. (T. 11-12).

Although the he received treatment at the safety trailer two times per day, the claimant

continued to work following his injury.  Claimant did not have to request permission to go to the

safety trailer for his treatment since a schedule was in place for him to come in early in the

morning and at 3:00 p.m. for same.  The injury and corresponding symptoms were to the inner

thigh muscles of the claimant’s right leg.  Claimant testified regarding his symptoms:

It was - yes, it was real sharp pain.  I knew, when I done it, that
I had pulled something pretty bad in there, and I knew I had to get, you 
know, go on and report it and get something done for it. (T. 13).

Claimant maintains that he failed to realize improvement in his leg during the three (3) week 

period that he received treatments at the safety trailer:

No, it never did improve.  Never did - it was the same thing all the
time.  I’d go out and work on it and, by the end of the week, the thing was
really irritated.  It was really giving me bad problems and, after walking on
it all day long, and working and trying to, you know, stay up and everything,
it was just giving me bad problems. (T. 13).

Regarding the point in time that he obtained medical treatment from a physician, the claimant 

testified:

Well, yeah, I came in one morning, and I had asked them to, you
know, I need to go see a doctor, cause this was a constant thing.  And , 
finally - and I’m not saying anything against any of these guys, but it seemed
like they would, you know, ignore me.  And I came n one morning and I 
told them, I said, look, I’m - I’m making an appointment with a doctor, and
I’m going to get this leg checked out, and I’m gonna turn it in to - as a 
workers’ comp claim.  Well, that’s when they said, no, wait a minute, and 
we’ll get you an appointment, and they did.  They took me out to the clinic
out in Osceola. (T. 13).

Claimant testified that as a result of the above he was driven to the clinic by Dustin. 
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Regarding the medical treatment provided to him during the clinic visit, claimant’s testimony

reflects:

No, not at that time, I didn’t .  They give me - I’m trying to 
remember exactly, cause I don’t know, but at that time, she didn’t
- they didn’t do nothing.  They did set up an appointment to go have
x-rays and stuff like that done. (T. 14).

The x-rays were done at South Mississippi County Regional Medical Center in Osceola.  An MRI

was also performed at the hospital.  Although the test results returned negative, claimant testified:

I kept at them - I said, look, something’s wrong, something’s
wrong, something’s wrong, and they finally sent me to see Dr. Dickson
in Jonesboro.  Well, Dr. Dickson came to Osceola.  I think that’s the first
time I seen him.  And he did an MRI.

I think he did, but I can’t remember right now, but I think - I know
- I know he did some x-rays, and I’m pretty sure he did an MRI, but then 
he took - he took the disc that they had the MRI on back with him and let
his radiologist read it, and his radiologist was the one that found what was
wrong with my leg, and I had torn some muscles in there. (T. 15) 

The testimony of the claimant reflects, with respect to his course of treatment:

Physical therapist, yes.  He first had me going to a physical therapist,
and that wasn’t helping none.  And I, you know, I went for a long time, and
I told him, you know, it’s just not doing any good, it’s not helping any.  And
then he asked me about a shot - getting a shot in my - whatever it was at, in 
my leg; and, at first, I didn’t want to do it cause I didn’t know nothing about
that shot.  I didn’t know what the thing would do to me or have any effect on
me.  But, in the end, I did just go on and take it because the thing was hurting
and I had to do something.  So, I told Dr. Dickson I’d take the shot, and it did
help.  It stopped the pain completely. 

Well, it stopped it up until about six (6) - I don’t know, six (6), seven
(7) months.  The pain is just starting - about a month or so again, it just 
started coming back aft that shot.  And I can tell, after I’ve been on my leg 
for a period of time, that the pain is gradually coming back, and Dr. Dickson
told me it would - that the shot would last about that period of time and he
was pretty much on the money with it. 
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Not right now, it’s not, no, no.  It’s not near like it was before.  But,
I’m, you know, I know that it’s coming.  It’s gonna get there where it was
before.  (T. 15-16).

Claimant opined the he continued to require medical treatment relative to his right leg injury:
I feel like I am gonna need some more, yes, I do.  I mean, this

leg is by no means healed up.  It’s gonna give me a problem, and that’s 
what I’m, mainly, worried about, it two (2) or three (3) years from now, 
or six (6) - another six (6) months, ten (10) months, whatever - is it gonna
give me the same problem, and am I gonna have any kind of coverage to 
fix this leg on in the future cause, I mean, I’m not a young man. (T. 16-17).

The claimant’s employment was terminated by respondent on July 18, 2008.  Claimant

testified that he continued to work following his injury until the July 18, 2008, termination. 

Regarding the circumstances surrounding the afore, claimant testified:

I went to Dr. Dickson to my last deal - appointment with Dr.
Dickson - and I went out there to see Dr. Dickson, and I had told John
that morning - John Gulledge, my foreman - that I was, you know, to 
early out.

Early that morning in our meeting that morning.  We have a 
meeting every morning, and I told him early that morning.  And, when
we got back, well then I was - Kevin - Kevin drove me up to the -
where I earlied (phonetic) out.  Kevin asked me and then he drove me up
there.  Kevin asked me, when he drove me up there - he said are you gonna
go back in the plant and are your gonna tell John?

It was around two-thirty (2:30), three o’clock (3:00), somewhere 
along in there. (T. 18-19).

The claimant testified that he told Kevin Gann that Mr. Gulledge was already aware that he was

going to early out, having told him earlier that morning.  As a consequence of the afore, claimant

testified that he clocked out and left the area.  Claimant asserts that he did not anticipate any

repercussions for his actions, explaining:

Well, you know, you don’t get fired for something like that, 
especially on the first go round.  You know, if you do it, just make a 
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habit of it, constantly doing it, yeah, I’d see them fire me, but just for
earlying our and  - no, you don’t do it.  You just don’t get fired for earlying
out on a job like that. (T. 19).

The above was a Friday.  Claimant reported back for work on the following Monday morning, 

July 21, 2008.  Claimant continued:

Well, everything was going good, and then John come and got
me and said they wanted to see me - John Miller and Diggy (phonetic),
the other boss out there wanted to see me, and he took me over there, 
and John told me - John Miller, the superintendent, he told me to wait
there, that he was going over to the safety trailer to talk to Kevin and 
Dustin.  And when he came back, he told them to fire me. (T. 19-20).

The testimony of the claimant reflects that Mr. Miller, the superintendent, instructed another

foreman to fire him.  Claimant acknowledged that there was a discussion regarding his clocking

out early on July 18, 2008, before he his employment was terminated:

Well, John Miller asked me about it, and I told John . .   .

In front of John Gulledge and Diggy, too.  They were there and we
all had a little confrontation about the earlying out, and John Miller asked
John Gulledge, did he tell you that he was earlying out.  John told him no, 
he didn’t tell me.  And John Miller asked me, he said who else knew you
was earlying out, and I said, well, Kevin did.  I said I told Kevin, when Kevin
bought me back, I was earlying out.  And, when he came back, you know, 
he said, more or less, well, none of them said - they all said you didn’t tell 
them.  I said, well, I did tell them.  And he was just given the word to fire
me. (T. 20-21).

Claimant is adamant that he told Mr. Gulledge on the morning of July 18, 2008, that he was 

earlying out:

Yes, I do.  It wasn’t only me, it was - it was three (3) or four (4)
other men, besides me, that - in our meeting, that morning, we all approached
John and told hi that we was gonna early out.  And John said that, I can’t 
tell you not to - I won’t tell you not to early out, but if they say anything to
you, you know, I’m not gonna - I’m not gonna back you.  And I’m not
asking John to back me.  All I’m asking him to do is to acknowledge 
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that he was told that I was earlying out that morning. (T. 21).

Claimant acknowledged that it was his understanding, based on Mr. Gulledge’s response, that if 

called into question about earlying out Mr. Gulledge would deny any knowledge of same. (T. 22). 

While the claimant maintains that he did not make it a habit of earlying out, he acknowledged

having been previously warned regarding same:

I had - I had been warned by my other foreman, David Cox.  David
- I told - asked David, one day, about earlying our, and David walked me 
up to the office up there, and David signed me out.  And then when I came
back in to work that Monday morning, David called me to the side, and 
David said, I need you to sign your papers.  I said what’s it for, and he said,
for earlying out.  I said, wait a minute, now.  I said, I went through all the
process that I’m suppose to go through.  You walked me up there and you
signed me out.  Why am I getting this warning for this - you knew I was 
earlying out.  But I went on - I went on and signed it and everything, but,
David - David walked me up.  They’ve got all the papers and everything up
there showing where he signed me out and everything.  And I thought I was
- they make this stuff up as they go, I believe.  You know, if you go do it 
right, you still get warned; if you don’t do it right - really, if you don’t do it
right, like they’re saying I’m doing now, you get fired for it.  But, no, that
was the only time I’ve ever been warned about earlying out. (T. 22-23).

Claimant denies ever being warned about any other job performance.

Claimant’s testimony reflects that the job from which he was fired is still on-going and was

to have been a long-term job.  Claimant asserted his belief regarding the reason his employment

was terminated:

Because I hurt my leg - that’s the only obvious reason that I could
figure out.  They fired me because I was injured. (T. 23).

While acknowledging that he was never told by any supervisory personnel that he was faking his

leg injury, claimant testified that it was his personal opinion that the same was the belief of his

supervisors, explaining:
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No one’s ever said that to me, but I think that - all of the doctor
reports was coming back negative.  Every doctor they sent me to - everything
was coming back negative.  And when John Miller wen to see Ted and Dustin
that morning - now, I don’t know - you know, this is my speculation again,
because when he come back out, he fired me.  But I’m thinking that he just
though that I was faking all this all along, and he was sick of it, and he wasn’t
putting up with it no more.  So, he fired me.  And then, when Dr. Dickson 
finally got the report out - a month after he fired me, then Dr. Dickson’s report
come in that I had injured my leg - they found where I had injured it.  But,
I do believe that I was fired for that. (T. 24).

During cross-examination claimant acknowledged that he was told that his employment

was terminated because he earlied out without going through the proper procedure.  The

testimony of the claimant reflects that it was Dustin that took him to the doctor, not Kevin. 

Likewise, claimant testified that it was Dustin that he told he had already told John Gulledge that

he was earlying out when he returned from the appointment with Dr. Dickson.  The testimony of

the claimant reflects that he had gotten the two individuals, Kevin and Dustin, confused, and that

his earlier testimony attributed to Kevin was actually with Dustin.

The testimony in the record reflects that following subsequent MRI’s disclosed the

problem in the claimant’s muscle of his right leg and the injection was provided by Dr. Dickson on

October 8, 2008.  Claimant testified that as a result of the benefits he received from the injection,

within two (2) weeks he felt pretty much like he could return to work.  Claimant acknowledged

that by the time he was seen by Dr. Braden the injection provided by Dr. Dickson had worked

and, as a consequence, the swelling and inflammation had gone down.  Dr. Braden’s report of

November 11, 2008, released the claimant to full duty.

During his deposition claimant relayed that he had been trying to find work, however had

been to find anything because of the economy:
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I called around and went around - I’ve done quite a bit, trying
to find work, and it’s hard to find work. (T. 28).

The claimant does not have in place medical restrictions on his employment activities relative to

his right leg injury.  Claimant applied for unemployment compensation benefits and commenced

receiving same in October 2008 at the weekly rate of $431.00.  

Claimant acknowledged that the proper procedure to early out is to go to your supervisor

and be taken to the office to get the paperwork to leave.   Claimant added that while the afore

was the proper procedure “a lot of times, it’s not followed up on”. (T. 32).  Claimant continued:

That’s just like when I was just telling you - when I went with
David Cox, and I went through all the proper procedures with David, 
and David went up there and signed me out - all the proper procedures.
But, when I came back in, I got wrote up for earlying out.  Now you tell
me they don’t change - they don’t change rules up as they go. 

I knew that - it’s just like that thing you just showed me - that - 
it says you - without proper authorization - you tell somebody you’re
leaving, and I did.

I did not - John never walked me up to the office to sign me out,
no - you’re correct.  But he did know that I was leaving that morning.

He told me - he said, if I get - he said, if they say anything to you,
then I’m not gonna - you know, I’m not gonna back you up on it.  And
I’m not asking him to back me up. (T.32-33).

Claimant denies that he knew that he was taking a chance when he earlied out without going 

back to John Gulledge and getting him to walk him out because he had already been informed.  

With respect to taking a chance and getting fired, claimant testified:

I really didn’t - I didn’t think there was any chance of being fired,
no, I didn’t, at that point. 

Because, just - I had had the one (1) write-up, and I went through
the proper procedure for that, and I got wrote up on that. (T. 36-37).
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Claimant’s testimony reflects that he signed the warning despite the fact the he had followed 

proper procedures for earlying out and felt that he was being wrongly warned, explaining:

Well, yeah, I knew I was; but , you know, if you’re gonna work,
you’re gonna have to - you’re gonna sign these things, if you’re gonna 
work. (T. 37).

Claimant testified that he had the appointment with Dr. Dickson on July 18, 2008, and it was

approximately 3:00 or 3:30 p.m. when he got back, so he told John Gulledge that was going to

early out.  

In explaining why he did not go back in and get John to sign him out in accordance with

the proper procedure as well as why he did not expect to be fired, claimant’s testimony reflects:

Well, I - that was my mistake, I’ll admit it, that was my mistake.
But I had already told him and I just thought that everything would be all
right - go on and early out.

I had no idea that I was gonna be fired, no, I didn’t expect to be fired
on that.

Well, for one thing, you know, you don’t get fired - my reasoning is,
I went through the procedures when I got wrote up that first time.  You 
usually get three (3) warnings on any job, before you get fired, on something
like this, this minor.

That’s been my experience all through my construction life.  You’ll
get three (3) warnings before you’re fired, and that was just the second one.
And I was guilty of it, I did not go back in there and tell John that I was 
leaving, cause I had already told him, and I thought that would be sufficient
enough. (T. 38).

Claimant elaborated why he did not think it prudent to go back in the plant after the doctor’s 

appointment in light of Mr. Gulledge’s response that morning:

No, really, I didn’t.  I thought that, you know, that would be
sufficient, that, you know, John knew where I was at.  When John Miller
asked me, did I tell anybody, John Miller - I told him, yes, I did.  I told 
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John Miller, and John, he said, well, we don’t know where you’re at.  I 
said, yes, you did.  I said John Miller [Gulledge] knew where I was at, 
Kevin [Dustin] knew where I was at.  Kevin [Dustin] knew I’d earlied out.  
So there was two (2), at least two (2) people that knew where I was at 
when I earlied out. (T. 39). 

Claimant testified that the first time he got written up for early out was after his injury. 

Claimant’s testimony reflects, regarding the incident of not going back in and getting John

Gulledge to sign him out:

No, no, I mean, that’s pretty much it.  I feel like I was done wrong.
I was wrongly fired, because of the injury that I had. (T. 40).

Claimant noted that he was still doing his job at the time he was fired, although he did experience 

residuals from the injury.  Claimant added:

Well, yeah.  I mean, I could have - I could have done more and done
better if I hadn’t been injured.  But, I was, and I was out there doing the best
I could on the leg that I was walking on. (T. 40).

The claimant did not receive medical treatment for his injury on the date of occurrence at 

South Mississippi County Regional Medical Center, but rather on May 1, 2008, when 

respondent-employer reported the injury.  Claimant’s right leg injury was actually sustained at

least three (3) weeks prior to the May 1, 2008, hospital visit.  Claimant had been employed by

respondent-employer approximately one (1) month at the time he sustained his compensable right

leg injury.

The claimant testified that he early out two (2) times during his employment by

respondent.  The evidence in the record reflects that the claimant earlied out on July 11, 2008,

when his foreman, David Cox, signed him out. (CX. #2).  The testimony of the claimant reflects

that during the pertinent period he was working ten (10 hours a day.   Further, the claimant



12

testified that the July 18, 2008, visit to Dr. Dickson was the first time he was seem by him.

Kevin Michael Gann, the Field Safety Manager, is a three (3) year employee of

respondent-employer.  Mr. Gann’s testimony reflects that he deals mainly with the workers’

compensation issues.  Mr. Gann testified regarding the policy of respondent-employer work-

related injuries:

We have, what we call, a first aid log.  And the day that it’s 
reported to us that they have injured theirself, we take their information,
such as name, social, date of injury, the time of injury, what happened,
where it happened kind of thing, down, just so we’ve got a note that it
did happen. (T. 47-48).

Mr. Gann testified that the claimant was seen a couple of times a day at the safety trailer where 

treatment was administered for his injury.  Mr. Gann’s testimony reflects that when the claimant

reached the point that he had to go to the doctor, an appointment was scheduled with the NEA

Clinic in Osceola on May 1, 2008.  Mr. Gann testified that once an employee request to go to the

doctor he would send him:

Yes, we’ll set up an appointment and may not necessarily be able
to get them in that day, but we will set the appointment up.  Most of the 
time, we get them in that day; sometimes, maybe a day or two (2); it just
depends .    .   .  on that doctor. (T. 49).

Mr. Gann testified that had the claimant’s employment not been terminated on July 18, 2008, and

had he continued working for respondent-employer once he received a restricted duty release

relative to the right leg injury respondent-employer would have accommodated that.

Regarding the “early out”, which is when an employee leave early and not clock out at his

regular time, Mr. Gann testified with respect to the company’s proper procedure to do so:

The foreman will take you to the receptionist, where there’s, 
what they call, a brass note, which was what I send her - she has - is 
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a brass note.  They’ll fill that out there and then we’ll go - we’ll clock
out and go from there. (T. 50).

Mr. Gann’s testimony reflects, regarding the reason for the procedure:

Accountability.  We have to be accountable for every person on 
that project.  There’s certain reasons - we may have to have an evacuation
or anything like that.  We’ll need to know where everybody is.  (T. 50-51).

Mr. Gann maintains that the procedure has to be followed even if the employee receives the 

approval earlier in the day:

Yeah, I mean, we still have to have a paper trail showing you
did, indeed, leave. 

Te be accounted for - the paperwork shows that they left. 

Because if we had some type of job site evacuation or anything
like that, everybody has to be accounted for.  We need to know who’s
on the job site and who isn’t.  It could be security reasons, it could be 
evacuation reasons; there’s several reasons. (T. 51).

Mr. Gann testified that the policy of respondent-employer for someone that does not go through 

the procedure is termination of employment. (T. 52).  Mr. Gann provided a description of the

mechanics of the procedure for properly clocking out early:

You fill out the brass slip - their name, time, your badge number;
then the receptionist will have you clock out, witness you clock out; she’s
got a clock out station right there in front of her desk.  And then the employee
will get a copy of that slip, the foreman will get a copy of the slip, and she
keeps a copy to go on documentation at payroll. (T. 54).

Mr. Gann denies that he ever told anyone that he thought the claimant was faking with respect to

his leg injury or that he wanted to get rid of the claimant because he had hurt his leg out on the

job.

During cross examination Mr. Gann acknowledged that as Field Safety Manager he is in
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charge of safety at the job site.    Mr. Gann’s testimony reflects that he maintains a first aid log

that he maintains in his file until the project is over - for five (5) years.   Mr. Gann noted that a

person early out when they leave before “scheduled work time”.  The testimony of Mr. Gann

reflects that at the time the claimant left early, the scheduled shift was from 7:00 a.m. until 5:30

p.m.

Mr. Gann confirmed on cross-examination that the primary reason for the requirement of

paperwork associated with “early-out” is accountability.  In terms of the mechanics of an

employee clocking in and out, Mr. Gann testified:

They have a little badge card and there’s - I guess it’s more like
a digital clock, almost like a credit care machine, you swipe through. 

There’s one (1) at the front gate for the brass - what we call brass
alley, where you would normally clock in if you’re coming in on you 
scheduled time and leaving on your scheduled time.  But, if you’re late
or leaving early, there’s a separated one in the office in front of the 
receptionist’s desk that you use. (T. 57).

Mr. Gann concedes the existence of a record of an employee leaving the premises of respondent-

employer in the instance of the claimant leaving in July 2008, after returning from the 

appointment with Dr. Dickson:

You could have it pulled through payroll - matter of fact, I believe
that’s how we found out that he definitely was not on site when we were 
looking for him.  You can go back and pull the clock report and it shows
what time he clocked out. (T. 57).

Mr. Gann elaborated on the basis for the special clock-out process when earlying out:

Yeah, so we know that the employee left, cause that clock report’s
not pulled every five (5) minutes to check and see who’s there and who
ain’t.  I mean, we go through the day - you go through that for, like I said,
accountability, to be able to account for who’s there and who’s not.
They use that for other reasons, such as tracking how many times a 
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person’s late, how many times a person leaves early - I think that’s 
pretty much it, I guess. (T. 58).

Mr. Gann’s testimony reflects that obtaining information on the status of an employee is 

expedited through the paperwork associated with the early-out process:

I believe they are, because everyone has a copy - the foreman
gets a copy, the employee gets a copy, and then a copy will go in his
file at the payroll office, so, I mean, there’s a paper trail everywhere,
rather than them having to guess and go check the clock report, if that’s
what you’re asking. 

The foreman has a list of who’s on his payroll so he would get
to the area of which - the meeting point of where of where you’re 
evacuate to.  You know, he’ll do like a roll call.  (T. 58-59).

The testimony of Mr. Gann reflects the manner in which it came to the attention of 

supervisory personnel of respondent-employer that the claimant had left early on July 18, 2008:

Yes, his foreman called me wanting to know where he was, so I
got with Dustin, and Dustin said that he was supposed to be headed toward
his foreman to early out.  So, we called his foreman back, and he said, I 
haven’t seen him.  So, from there, we go to payroll to find out, he did, 
indeed, leave early.  Well, first, the receptionist - she said, no, he didn’t 
leave through here.  The brass note, which, he called payroll - they have a 
clock report where we could see if he clocked out or not. (T. 59).

Mr. Gann testified that the claimant’s foreman, Mr. Gulledge called him and asked about the 

claimant’s location.  While Mr. Gann’s testimony reflects that he specifically recall the radio call 

from Mr. Gulledge, the claimant’s foreman, he does not recall the time of day that it was 

received.

Mr. Gann testified that the “pink” copy of the brass note that the claimant has in his

possession is evidence that the claimant went through the proper procedure to early out on July

11, 2008, observing that it contains his name, badge number, his signature as well as that of his
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foreman and the timekeeper and it went to the receptionist at the time he left. (CX. #2).  Mr.

Gann had no explanation for why the claimant was written up in connection with the July 11,

2008, early out after having followed the proper procedure, offering:

The safety - that was not my department and I have no idea -
I wasn’t his foreman.  I don’t know why he would have being written
up for following procedure - that I don’t know. (T. 61).

Mr. Gann testified that he did not have any conversation or communication with the claimant’s 

foreman at the time about why the claimant was fired:

No, only the time they were looking for him, but that was because
one of my employees was involved in him not being there, you know - they 
was wanting to know where he was. (T. 61).

Mr. Gann was questioned regarding his opinion of the claimant’s injury, and responded:

I mean, I’m an EMT; my degree don’t go as high as that doctor.
When he told me he was injured, I was trying to treat him.  What the 
doctors found on the MRI’s and CT scans, I can’t answer that. 

I can’t answer for that man, if he was hurting or he wasn’t.  I don’t
feel what he feels. (T. 62).

Mr. Gann testified that the claimant seemed to be sincere when he reported the injury.  Mr.

Gunn’s testimony reflects that he is the Manager over the Safety Department and that Dustin

works under his supervision as a Safety Facilitator.  Mr. Gann’s testimony reflects that he is

uncertain of the identity of his supervisor during the pertinent time.  Mr. Gann noted that the spot

above his title of Field Safety Manager is Project Safety Manager.

John Edward Gulledge, a two (2) year employee of respondent-employer, testified that he

was the claimant’s supervisor on July 18, 2008, and as such, was the individual that the claimant

should have visited with about leaving work early.  Mr. Gulledge testified that he was not aware
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of the claimant’s scheduled doctor’s appointment of July 18, 2008, until he received a call from

Dustin to have the claimant sent to the safety trailer.  Mr. Gulledge denied that the claimant has

talked to him on the morning of July 18, 2008, about earlying out:

He has not, personally, told me he was going to early out 
that day.

I had about two (2) or three (3) people talking about him, and the
only thing I told them - if y’all are gonna do that, let me know so I can 
early out so I don’t have to do the paperwork - and that’s it. (T. 76-77).

Mr. Gulledge denied that he gave the claimant permission on the morning of July 18, 2008, to 

early out that afternoon.  Further, Mr. Gulledge specifically denies that he gave the claimant 

permission to early out.  Mr. Gulledge’s testimony reflects, regarding the proper procedure had 

he given the claimant to permission to the claimant on the morning to early out on the afternoon 

of July 18, 2008:

For him to have come back into the job site, sign out on the
STA, that everybody signs before they get on a certain gob, whatever
job it might be.  Sign out on the STA, and I walk them to the white house,
to the receptionist, sign all the paperwork; I keep my copy, he gets his,
and goes. (T. 77).

Mr. Gulledge testified that he did not give anyone permission to leave early on July 18,

2008.  Regarding the actions that sparked an inquiry of the claimant’s whereabouts on the

afternoon of July 18, 2008, Mr. Gulledge testified:

Dustin called - when he got back, he called me on the radio and
said, he, we’re back.  I kept looking for James to come back, and he never
showed up.  I called Kevin.  I didn’t know if they took him back to the 
safety trailer for treatment or what, you know.  And that’s when we got to
looking.

We eventually got with John Miller and he went to payroll and 
they pulled the time sheet up.
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And he had clocked out.  (T. 78).

Mr. Gulledge testified that on Monday morning, July 21, 2008, he was directed to bring the

claimant to the Comex, the office of the general foreman.  Mr. Gulledge continued:

I bought him over and, come to find out, they terminated him for
leaving without proper authorization.

John Miller, my superintendent, asked me did I tell him he could
early out, and I said, no, he never asked me, or nothing. (T. 79).

During cross-examination Mr. Gulledge testified that the decision to terminate the

employment of the claimant was that of job superintendent, John Miller.  The testimony of Mr.

Gulledge reflects that had the claimant told him he had a doctor’s appointment and would early

out thereafter:

If he would said that to me that morning, I would have told him,
remind me, and I will take you up there and get all the proper paperwork
and you can go. (T. 80).

Mr. Gulledge testified that the claimant should have come back to him after he returned from the 

doctor’s appointment to early out. Regarding his earlier response on direct examination, Mr. 

Gulledge elaborate:

That was just a joke.  If people early out, I have to walk each
and every one up there and do all of this paperwork., and that was always
my goat - I don’t want to do your paperwork; so, that’s why I said that.

I have never refused anybody to go home.  But, no, that’s the only
way to early out. (T. 81).

Mr. Gulledge testified that he was the claimant’s third foreman.   David Cox was the 

claimant’s foreman on July 11, 2008.  Referring to the brass slip, which is a part of the record,

Mr. Gulledge testified:
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I’d like to make a comment about this.  This is actually the 
foreman’s copy.  The employee gets the yellow one.  (T. 82).

Mr. Gulledge noted that the claimant was not working under his supervision at the time the July 

11, 2008, brass slip was signed, and as such had no explanation for how the claimant came to be 

in possession of the foreman’s copy.  In explaining why an employee would be written up after 

going through the proper procedure for earlying out, Mr. Gulledge testified:

Not without prior earlying out.  I mean, habitual earling out, 
yes.  Zachary’s absentee policy states three (3) of [or] more early outs,
late ins, whatever, is a written reprimand. (T. 82).

Mr. Gulledge had no personal knowledge of the claimant being written up for any other prior

early-out violations or other violations.  Mr. Gulledge testified:

He has worked for me, I think it was his second week, he 
worked for me, and I can’t remember.  I mean, if I knew, I’d have 
bought my time book, but I don’t think he had earlied any out on 
me while he was working for me. (T. 84).

The testimony of Mr. Gulledge reflects that he had ten (10) to eleven (11) employees under his 

supervision at the time of the claimant’s employment. 

Mr. Gulledge testified that when he received the radio call from Dustin he was informed 

that the claimant and Dustin were back on the job site.  Mr. Gulledge offered:

If Dustin had said, hey, he’s gonna early out, you know, but Dustin
told this man, go see your foreman.  If the had have said, Dustin, call him 
up her, Dustin would have called me up there - but, he didn’t. (T. 85).

The testimony of Mr. Gulledge reflects that had Dustin relayed to him that the claimant wanted 

to early out, the claimant would have had to meet him to do the paperwork.  Mr. Gulledge 

testified that not going through proper paperwork to early out one (1) time was not a minor 

violation, explaining:
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Everybody has policies and rules and when this man hired on 
at Zachary, he signed a paper stating he would follow Zachary’s rules
and regulations, and he was - he walks off, clocks out, goes home, 
whatever - if we have a tornado head toward the mill, I’m out there 
looking for James Smith.  Next thing you know, I’m whatever, and my
family’s without a father or a bread-winner, because he didn’t think it
was enough to come back and tell me, hey, let me go early out. (T. 87).

Mr. Gulledge testified that while he had heard about the claimant’s injury he had no personal

dealings with it.  Mr. Gulledge’s testimony reflects that the claimant never spoke to him about his

injury nor complain about it at the job site.

Mr. Gulledge testified that he had been in the construction business for sixteen (16) years. 

While Mr. Gulledge testified that two (2) to three (3) people told him on the morning of July 18,

2008, that they were going to early out, he specifically remembers that the claimant did not ask or

say that he was going to early out.  Mr. Gulledge maintains that the two (2) or three (3) people

that talked about early out on the morning of July 18, 2008, told him that every Friday.  

The medical in the record reflects that the claimant was seen by Debra Wilhite, APN, on

May 1, 2008, with a complaint of a strain to the inner right thigh growing out of his work

activities “approximately 3 wks ago”.  The claimant was treated for a right groin strain with

Ibuprofen. (CX. #1, p. 1).  The claimant also underwent a CT scan on May 1, 2008, at South

Mississippi County Regional Medical Center in Osceola pursuant to the directions of Ms. Wilhite,

APN. as well as an ultrasound. (RX. #1, p. 1-2).  A May 21, 2008, order form completed by Ms.

Wilhite, APN, reflects that a hernia strap was ordered for the claimant in connection with the

claimant’s groin strain. (CX. #1, p. 2).

The claimant was seen by Dr. C.E. Campbell, Jr., a Blytheville urologist, pursuant to a

referral by APN Wilhite.  After noting his examination of the claimant and review of prior



21

diagnostic studies, the June 4, 2008, report of Dr. Campbell reflects, in pertinent part:

It appears to me that his pain primarily affects the adductor muscles
on the right side.  There is tenderness on the adductor bundle of 
muscles.  I do not think that this patient has a urologic problem; but 
rather a muscoskeletal problem and I gave him a prescription for 
Celebrex 200 mg daily for a month and return to see you. (CX. #1, p. 3).

On July 18, 2008, the claimant was examined by Dr. Brian G. Dickson, a Jonesboro 

orthopedic surgeon, pursuant to a referral by APN Wilhite.  The July 18, 2008, report of Dr. 

Dickson relative to his examination of the claimant reflects, in pertinent part:

This is a 60 year old male who works in construction.  He was pushing
a large heavy roller about 4 months ago and developed acute pain in his
right groin area.  It has been bothering him now without much relief for
the past 4 months.  He seen his primary care doctor and urologist.  They
did not feel it was a urologic problem.  When he walks it is not too bad,
but if he twists it hurts and when he is sitting and doing things where he 
has to move his leg it hurts a lot.  He can rest at night.  There has no 
radicular pain.  He has tried some ice, heat and Ibuprofen without much 
relief.

*       *       *

PHICAL EXAM: There is good range of motion of the hip without groin
pain.  He is directly tender over the aductors, not severely.  He has significant
pain with resisted aduction and resisted hip flexion.  Abduction is okay.  He
hurts with passive abduction.

X-RAYS: Of his hip and femur show no obvious bony abnormalities.  He
had an MRI that was read as negative as well for obvious muscle problems.

ASSESSMENT: Right thigh adductor and hip flexor muscle strain.

PLAN: I am going to get him on a Medrol dose pack and give him a muscle
relaxer.  He is going to take some Celebrex as well when he finishes his 
dose pack.  I am going to take his MRI disc home and talk to the radiologist
in Jonesboro and see what they think.  They are to call me next week for the 
results of that.  I will see him back in a month and we may want to start
some physical therapy. (CX. #1, p. 6).
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The record reflects that physical therapy appointment were made for the claimant at Helena 

Physical Therapy beginning July28, 2008. (CX. #1, p. 4).

The claimant was next seen by Dr. Dickson on August 19, 2008, in follow-up.  The report 

relative to the afore visit reflects, in pertinent part:

I talked to Dr. Newman about his injury and it does look like he injured the
pubis area where his adductors come off.  I discussed this with hin on the 
phone and maybe doing an injection.  He wanted to hold off.  We started
some physical therapy on him.  He feels like he is improving some, but
having quite a bit of pain.

*       *       *

PHYSICAL EXAM: He has pain with resisted adduction and hip flexion.
There is minimal tenderness.  No other deformity.  His skin is intact.
He is neurovascularly intact without swelling.

PLAN: I am going to continue his thearpy.  I mentioned maybe doing a
CT guided injection in this area and he wants to wait for now.  He has been
fired from his job and I will keep hi off work until I see him back in a 
couple of weeks.  He is going to continue his therapy. (CX. #1, p. 7-8).

During the claimant’s September 2, 2008, visit to Dr. Dickson the medical records show that he 

continued to complain of pain.  The report reflects of the claimant:

PHYSICAL EXAM: He has pretty good range of motion in both hips.  
There is some groin pain in the right.

X-RAYS: MRI did show some edema in the pubic symphysis area.

PLAN: We mentioned a shot before and he is interested now.  I am going
to go ahead and set him up for a CT guided injection.  I will see him back 
afterwards.  (CX. #1, p. 10).

When the claimant was seen by Dr. Dickson on September 16, 2008, the report of the visit noted:

PHYSICAL EXAM: His range of motion is still about the same as it was.
He has some guarding.  The CT guided injection hasn’t been set up
yet and it sounds like it could be set up in the next week or so.  He says
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his right hip is causing his leg to give way sometimes because of the pain.
He fell and hurt his left shoulder over the weekend and he wasn’t able to 
get it up over his head for a day or two.  This has improved, bit [but] it is
still kind of weak and sore for him.

PLAN: I am going to go ahead and see if we can get his injection scheduled.
I will see him back afterwards. (CX. #1, p. 12).

On October 8, 2008, the claimant underwent a pubic symphysic joint injection relative to his 

right hip and pubic symphysis pain.  (CX. #1, p. 13-14).

The claimant was seen by Dr. Dickson on October 14, 2008.  The medical report relative 

to the afore visit reflects, in pertinent part:

He is still having discomfort in his medial right thigh.  It is in his abductor
muscles.  He had the injection in his pubic symphsis area on 10-8-08 and
it hasn’t helped any.  He is hurting with activities.  Initially when he first 
hurt this he was at work and he ended up not able to work very well and 
he ended up being fired and now he hasn’t been able to work since.  He
was wondering about being able to get a new job because of the pain he is
still having. 

*       *       *

PHYSICAL EXAM: He has some pain in his groin.  There is range of 
motion.  He has some tenderness in the adductor, but otherwise there is 
good motion.  There is no radicular findings or swelling.  The skin is intact.

PLAN: He has an appointment to see Dr. Braden for another opinion for a
independent medical evaluation for Worker’s Comp this afternoon.  I will
have him keep this.  I will see him back as needed. (CX. #1, p. 15-16).

The record reflects the presence of off-work slips authored by Dr. Dickson directing the claimant 

to remain off work from August 19, 2008, through October 8, 2008. (CX. #1, p. 17-19).

On October 14, 2008, the claimant underwent an evaluation by Dr. Terence P. Braden,
III, 

D.O., relative to his right inside groin area pain.  Following his review of the prior medical
records and diagnostic studies and physical examination of the claimant, the October 14, 2008, 
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report of Dr. Braden reflects, in pertinent part:

Summary:
1. Mr. James Smith, 60-year-old male who reports to have sustained

an injury to his right groin on 05/01/2008 with continued pain and
tenderness.

2. I can find no evidence of distinct neurological compromise.
3. His studies to date have not given a complete objective cause of 

his subjective complaints of pain.  His examination points more 
toward the area of the origin of the adductor musculature.

4. He has had adequate and appropriate treatment for this.

Recommendations:
1. It would be my recommendation that since the scans to date have 

not shown any distinct abnormality or evidence of pathology, that 
a bone scan with SPECT images be done as the last study to see if
there is any evidence of irritative phenomenon at this area of origin
of the adductor musculature.

2. If this return to be negative or positive, consideration may be made
for injection distinctly into his area.

3. The above was discussed with Ms. Sharon McCarroll at the conclusion
of this visit, as well as the examination findings. (RX. #1, p. 9).

The record reflects the presence of a November 11, 2008, office note of Dr. Braden relative to 

and in furtherance of his evaluation of the claimant.  The office note reflects:

I received Mr. Smith’s report of his bone scan of his groin and pelvic area.
There is no evidence of any increase in uptake in the area of the adductors.
No evidence of any inflammation in that region.

Since there is no evidence of any irritative phenomenon in the area of the
origin of the adductor musculature, injection would not be warranted into 
this region.

Therefore, Mr. Smith has reached maximum medical improvement from the 
injury that he reports to have sustained.

He can be released back to his regular work duties without restriction.

His impairment based upon the AMA Guides to the Evaluation of Permanent 
Impairment, IV Edition, is a 0% impairment to the whole person. (RX. #1, p. 12).
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The evidence in the record reflects that the claimant received Orientation and Work Rules

for Project #7609, on March 3, 2008.  The record reflects the presence of a list of disciplinary

actions, which was signed by the claimant on March 3, 2008.  Among the actions subject to

immediate termination of employment is that of “leaving work place and/or project without

supervisor’s authorization”. (RX. #1, p. 14).

After a thorough consideration of all of the evidence in this record, to include the

testimony of all the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On or about April14, 2008, the employment relationship existed among the 

parties, when the claimant earned wages sufficient to entitle him to weekly compensation benefits

of $522.00/$392.00, for temporary total/permanent partial disability.

3. On or about April 14, 2008, the claimant sustained an injury arising out of and in 

the course of his employment

4. The claimant was temporarily totally disabled for the period beginning August 19,

2008, and continuing through November 11, 2008.

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that respondent-employer refused to return him to work without reasonable cause.

6. The claimant has sustained his burden of proof by a preponderance of the 

evidence that further medical treatment subsequent to November 11, 2008, is reasonably

necessary in connection with the treatment of his compensable injury of on or about April 14,
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2008.

7. The claimant reached the end of his healing period on November 11, 2008.

8. Respondents have controverted the claimant’s entitlement to temporary total 

disability benefits and further medical treatment subsequent to November 11, 2008.

CONCLUSIONS

The compensability of the claimant’s early to mid- April 2008, injury in the employment of

respondents is not disputed.   The claimant maintains that the afore injury rendered his temporarily

totally disabled from the date of the termination of his employment to a date to determined. 

Further, the claimant maintains that the respondents unreasonably refused to allow him to

continue working where suitable employment was available within his physical and mental

limitations.  Claimant seeks corresponding medical and temporary total disability benefits as well

as additional benefits pursuant to Ark. Code Ann. §11-9-505 (a) and controverted attorney fees. 

Respondents take the position that all appropriate workers’ compensation benefits have been paid

in connection with the claimant’s compensable medical only claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Temporary Total Disability 

The parties have stipulated that the claimant sustained a compensable injury in the

employment of respondents.  The claimant commenced his employment with respondent-employer

on March 3, 2008, as a millwright.  There is not a dispute regarding the mechanics of the

claimant’s injury.  The injury was reported to appropriate supervisory personnel of respondent-
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employer.  The claimant received twice daily treatment on the premises of respondent-employer in

the safety trailer for a period of three (3) weeks, while continuing to discharge his regular job

duties.  

On May 1, 2008, claimant receive medical treatment at an Osceola clinic under the care of

Debra Wilhite, APN, in connection with his injury.  Further, the claimant underwent diagnostic

studies at the South Mississippi County Regional Medical Center in Osceola.  The claimant was

released to work with the restriction “to not aggravate injury”.  The claimant’s injury was

diagnosed as a right groin strain, for which he was prescribed Ibuprofen.  The claimant was later

referred by APN Wilhite to a urologist, Dr. C.E. Campbell.  Dr. Campbell concluded that the

claimant did not have a urologic problem but rather a muscoskeletal problem for which he was

prescribed Celebrex 200 mg daily for a month.  

There is no evidence in the record to reflect that medical restrictions or limitations were

imposed on the claimant’s employment activities the June 4, 2008, visit to Dr. Campbell and a

subsequent July 18, 2008, visit to Dr. Brian Dickson, an orthopedic physician.  The claimant

continued to discharge his regular employment duties through July 18, 2008.  On July 21, 2008,

the claimant’s employment with respondent-employer was terminated.

While the claimant was examined by Dr. Dickson on July 18, 2008, and his injury assessed

as a right thigh adductor and hip flexor muscle strain, for which he was prescribed a Medrol pack

and a muscle relaxer, the claimant was not taken off work nor were medical restrictions imposed. 

The evidence in the record dose reflect that Dr. Dickson recommended physical therapy, with

appointments being scheduled beginning July 28, 2008.

Clearly the claimant’s medical providers had every opportunity to imposed medical
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restrictions in connection with the claimant’s compensable injury had the same been deemed

necessary prior to August 19, 2008.  Indeed, the evidence discloses that the claimant continued to

discharge his regular employment duties subsequent to his April 2008, compensable injury, and

was doing so when seen by APN Wilhite, Dr. Campbell and Dr. Dickson.  An off-work slip was

not issued for the claimant until the August 19, 2008, follow-up visit to Dr. Dickson, at which

time his employment has been terminate since July 21, 2008.

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Georgia-Pacific Corp. v. Carter,62 Ark. App. 162, 969

S.W.2d 677 (1998).  Entitlement to temporary total disability benefits for an unscheduled injury is

contingent upon a showing that the claimant is completely incapacitated from earning wages and

remains within his healing period.  Arkansas State Highway Department v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  An employee who has suffered a scheduled injury is entitle to

receive temporary total or temporary partial disability benefits during the healing period or until

he return to work.  Wheeler Construction Co., v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001).

In the instant claim, while the evidence preponderates that the claimant remained within

his healing period subsequent to July 21, 2008, when his employment was terminated, it further

preponderated that he discharge his regular job duties from the date of his injury in mid-April

2008, through the date of the termination of his employment without medically imposed

restrictions or limitations.  The claimant was taken off work by Dr. Dickson on August 19, 2008,

during a follow-up visit relative to the compensable injury.  Superior Industries v. Thomaston, 72

Ark. App. 7, 32 S.W.3d 52 (2000).  The claimant was not released to return to work until
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November 11, 2008, when the reached the end of his healing period, as assessed by Dr. Braden.

The evidence preponderates that the claimant remained within his healing period and

totally incapacitated from engaging in gainful employment for the period August 19, 2008, and

continuing through November 11,2008, and correspondingly entitled to the payment of temporary

total disability benefits.  Respondents have controverted the claimant’s entitlement to temporary

total disability benefits.

The claimant received unemployment compensation benefits at the weekly rate of

$431.00, commencing October 2008.  As noted above the claimant remained within his healing

period and totally incapacitated from engaging in gainful employment until November 11, 2008. 

Ark. Code Ann. §11-9-506 (b), provides that if a claimant receives unemployment compensation

benefits during a time that a claim for temporary total disability is controverted and later

determined to be compensable, he will be entitled to receive the temporary total disability benefits

to the extent that the same exceeds the unemployment benefits.

Additional Compensation - §505 (a) Benefits

Claimant maintains that his employment with respondent-employer was wrongfully and

willfully terminated and as such he is deserving of additional compensation benefits pursuant to

Ark. Code Ann. §11-9-505 (a).  Respondents deny the afore.

The claimant commenced his employment with respondent-employer on March 3, 2008. 

As a part of the employment process the evidence discloses that the underwent orientation and

was provided work rules for Project #7609.  The claimant acknowledged receipt of the afore on

March 3, 2008.  Further, the claimant acknowledged receipt of the Disciplinary Action sheet on

March 3, 2008.  The afore document, as a prelude to a listing of disciplinary actions, provided,
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“Disciplinary action up to; and including immediate termination of employment is taken for; but

not limited to the following”.  Included in the list is “leaving work place and/or project without

supervisor’s authorization”. 

The claimant’s employment was terminated by respondent-employer on July 21, 2008, for

leaving the work place on July 18, 2008, without his supervisor’s authorization.  The claimant

was aware of the proper procedure for leaving the job early.  Claimant notified his supervisor on

the morning of July 18, 2008, that he planned to early out, and was informed that if questioned

about it he would be on his own.  The claimant had a July 18, 2008, scheduled appointment to be

seen by Dr. Dickson in connection with his compensable injury.  Claimant acknowledged that the

was cautioned of the need to reported to his supervisor once he returned to the job site from the

doctor visit before leaving the job.  The evidence reflects that he claimant could have either

reported to his supervisor or asked the driver from the safety department that had transported him

to the doctor visit to radio his supervisor to meet him to complete the paperwork to properly

early out.  Claimant elected to do neither.

Claimant asserts that the termination of his employment for failure to follow the proper

procedure to leave work early was a pretext because supervisor personnel felt that he was faking

his mid-April 2008, injury.  There is no documented evidence in the record to reflects that

respondents questioned the compensability of the claimant’s injury.  The evidence discloses that

respondents have paid all incurred medical bills relative to the treatment of the claimant’s injury.  

Ark. Code Ann. §11-9-505 (a) provides, in pertinent part:

(1) Any employer who without reasonable cause refuses to return an 
employee who is injured in the course of employment to work, where 
suitable employment is available within the employee’s physical and
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mental limitations, upon order of the Workers’ Compensation Commission, 
and in addition to other benefits, shall be liable to pay to the employee
the difference between benefits received and the average weekly wages
lost during the period of the refusal, for a period not exceeding one (1)
year.

In order to prove his entitlement to benefits pursuant to Ark. Code Ann. §11-9-505 (a)(1)

claimant must establish four (4) elements: that the he sustained a compensable injury, that suitable

employment within his physical and mental limitations was available with the employer, that the

employer refused to return him to work, and that the employer’s refusal to return him to work

was without reasonable cause.  Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237

(1996).  While the first three elements are satisfied by the preponderance of the evidence, the

claimant has failed to establish the forth and final element.  The evidence discloses that the

claimant’s employment was terminated for failure to follow the proper procedure to leave work

early.  The claimant was fully cognizant of the afore procedure and aware that violation of same

could result in the immediate termination of his employment.  

Additional Medical Benefits

The compensability of the claimant’s mid-April 2008 injury is not disputed.  Ark. Code

Ann. §11-9-508 (a) requires employers to provide such medical services as may be reasonably

necessary in connection with the employee’s injury.  Whether a medical procedure or device is

reasonable and necessary is a question of fact to be decided by the Commission.  Air Compressor

Equipment v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).  Medical treatment intended to

reduce or enable an injured worker to cope with chronic pain may constitute reasonably necessary

medical treatment.  Billy Chronister v. Lavaca Vault, Full Workers’ Compensation Commission,

June 20, 1991 (D704562).
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At the outset, the evidence preponderates that the respondents have paid for all of the

medical treatment received by the claimant to date in connection with the mid-April 2008,

compensable injury.  While the claimant was initially resistant to the CT guided injection as

recommended by Dr. Dickson during the August 19, 2008, visit, he subsequently relented and

underwent the procedure on October 8, 2008.  During his initial follow-up visit to Dr. Dickson on

October 14, 2008, claimant relayed that he had not realized any appreciable benefits from the

injection.  

During the hearing claimant testified that over time he did obtain relief from his symptoms

which he attributed to the October 8, 2008, injection.  Claimant noted that the beneficial effects of

the injection have gradually diminished over time and that he is now in need of another injection. 

The evidence preponderates that the claimant sustained a compensable injury which was treated

by medicine, physical therapy, and, ultimately, a pubic symphysis joint injection.  The evidence

preponderates that further medical treatment is reasonably necessary in connection with the

treatment of the claimant’s compensable injury.  Respondents have controverted the claimant’s

entitlement to further medical treatment. 

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $522.00, for the period commencing

August 19, 2008, and continuing through November 11, 2008, as a result of the mid-April 2008,

compensable injury.  Said sums accrued shall be paid in lump without discount.  Respondents may

claim credit for the unemployment compensation benefits received by the claimant during the

period October 2008 through November 11, 2008.
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Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses, to include medical related travel, in connection

with the treatment of the claimant’s compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


