
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F803153

ERMA SMITH CLAIMANT

SOUTHWEST ARKANSAS FOOD BANK RESPONDENT EMPLOYER

COMMERCE & INDUSTRY INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED DECEMBER 29, 2009

Hearing before Administrative Law Judge LINDA K. MARSHALL.

Claimant represented by the HONORABLE STEVEN R. MCNEELY, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE CAROL LOCKARD WORLEY, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on October 30,

2009.  A prehearing conference was held on September 22, 2009 and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a June 16, 2007, employer-employee
relationship.

2.  The compensation rates are $504/378.

3.  Respondents accepted the right knee as
compensable and paid all benefits, to include a 2%
permanent impairment rating.

The claimant contends that she sustained a compensable low back injury at the

same time as the compensable right knee injury on June 16, 2007.  The claimant is
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requesting medical benefits, to include the treatment of Dr. Harold Chakales and

temporary total disability benefits from February 28, 2009, to a date to be determined.

Respondents contend the claimant did not sustain a compensable lower back

injury on June 16, 2007.  Respondents contend the medical documentation shows pre-

existing problems and does not support objective findings of an injury.  Respondents

alternatively contend that if the back is found to be compensable, there is no indemnity

benefits owed.

ISSUES TO BE LITIGATED

1.  Compensability of the back.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a June 16, 2007, employer-employee relationship.

2.  The compensation rates are $504/378.

3.  Respondents accepted the right knee as compensable and paid all benefits,
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to include a 2% permanent impairment rating.

4. The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable back injury on June 16, 2007, while she did sustain a

compensable knee injury.

DISCUSSION

The claimant, 55 years old, began volunteering for the respondent employer in

1984 and then became employed full time.  She has worked almost 15 years for the

respondents.  In 2007, the claimant was the director and her job involved loading

trucks, driving forklifts, helping the agency answer the telephone, office work and

payroll.  The agency consisted of three or four paid staff and many volunteers.  The

claimant described her injury:

Well, I went outside, and I was removing some boxes off of
a pallet.  And, when I got to the pallet, I picked up a box, and
I did not realize how heavy it was.  And, when I reached to
grab the box, my whole right side just went completely out
from under me, and a sharp pain just went straight through
my knee.  (T., p. 11, lines 2-7.)

The claimant further testified that she did not have feeling on her whole right side and

she began screaming.  The claimant testified she had never had pain and problems like

this situation.

The claimant first saw Dr. Bryan McDonnell and he referred her to Dr. Shahin. 

The claimant also saw Dr. Charles Pearce and he performed a knee surgery. 

According to the claimant, she continues to have pain in her low back and hip.  The

claimant testified that she can be walking and her back goes out and she loses her
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equilibrium.  The claimant worked for respondents until the last of February 2008, but

left voluntarily, because she was in severe pain and could not put forth her best effort.

According to the claimant, she has constant numbness and pain that goes down

her leg and into her foot.  The claimant testified that she had treated with a chiropractor

before this incident but it was for adjustments and massage for her back because of the

nature of her job.  She testified that she only had some muscle soreness from working

before the 2007 incident but the pain is severe since the 2007 incident.

Under cross examination, the claimant confirmed that on June 16, 2007, when

she reached down to pick up the box, she felt a sharp pain in her right knee; however,

the pain today is in her right hip and down her leg with the pain starting at the low back. 

The claimant confirmed that at her deposition, she stated that the pain started at the

right hip bone.  The claimant also confirmed that after her surgery, she returned to her

regular job loading trucks and doing office work.  The claimant further confirmed that

she had treated with Chiropractor Clary in 2003 and he was treating her for scoliosis of

the lumbar spine.

The claimant verified that she had complained in 2005 to Chiropractor Clary

about problems with her right knee.  The claimant also verified that she complained to

the chiropractor about lower back pain in November 2006.  The claimant verified that

her medical report revealed that she saw the doctor on May 7, 2007, and had

complained of a sore hip just one month before her work injury.  The claimant verified

that Dr. Pearce released her to return to work at full duty on May 6, 2008.  The claimant

confirmed that she had two MRIs, one on November 30, 2007 and another on
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December 10, 2008 and she also had two EMGs.

Under redirect, the claimant testified that she had not had trouble working

because of her back before the 2007 work injury.  Following her June 17, 2007, work

injury, the claimant first treated with her family doctor, Dr. McDonnell, and next treated

with Dr. Pearce for her knee.  The claimant next saw Dr. Janelle Van Zandt on several

occasions.  The claimant requested a change of physician through the Commission and

was changed to Dr. Harold Chakales who ordered another MRI and EMG and

respondents paid for these.  Respondents have now controverted further medical on

the back.

Izard Charles Hunter, Sr., vice president of the respondent employer, testified

that he has known the claimant for 10 years and he saw no problems with her job

performance before the June 2007 work injury.

Randall McClure, co-employee with the claimant, testified that he has known the

claimant for about three years.  Mr. McClure testified that he heard the claimant “holler”

on June 15 or 16, 2007, while he was working in the warehouse.  He went to assist the

claimant and she was limping but said she thought she was alright.  Mr. McClure

testified that the claimant continued to limp after that and she could no longer pick up

boxes.  Mr. McClure also testified that it was about a month after the incident that the

claimant began complaining about her back.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a
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preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable back injury at the same time as her compensable knee injury

on June 16, 2007.  The claimant’s knee injury was accepted by respondents and all

benefits have been paid for the claimant’s care and treatment.  The claimant was

initially seen by her family doctor and then was referred to Dr. Van Zandt, a

neurosurgeon.  Dr. Van Zandt had the results of the November 30, 2007, MRI of the

lumbar spine for her review.  Dr. Van Zandt opined that the claimant’s pain was

originating from her knee and not the back and recommended she see an orthopedic

surgeon.  Dr. Van Zandt specifically opined that the MRI of the spine was not

remarkable and only revealed mild foraminal stenosis.

The claimant was next seen by Dr. Charles Pearce and he ordered a knee MRI

and this revealed evidence for a tear in the posterior horn of the medical meniscus with
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some osteoarthritic changes.  Dr. Pearce also referred the claimant to Dr. Reginald

Rutherford because of her leg numbness complaints and an EMG was performed.  On

February 5, 2008, Dr. Rutherford opined that there was noting identified in this study to

warrant epidural steroid injections or surgery.

On March 31, 2008, Dr. Pearce performed knee surgery and his reports indicate

the claimant had a good result.  Dr. Pearce returned the claimant back to work on May

6, 2008 and stated she was at maximum medical improvement and assigned a 2%

permanent impairment to her lower extremity.

The claimant next asked for a change of physician and was referred to Dr.

Harold Chakales.  Dr. Chakales ordered a repeat of the spine MRI and the EMG of the

back and legs.  The claimant continued to have complaints of back pain.  Dr. Chakales

suspected the claimant had lumbar disc syndrome with chronic nerve root irritation. 

The lumbar spine MRI was performed on December 10, 2008 and this revealed

“Sigmoid configured degenerative rotoscoliosis.”  (Resp. Exh. No. 1, p. 43.)  The EMG

performed on the same day showed no electrophysiological evidence of motor nerve

root irritation, peripheral neuropathy or myopathy.  Dr. Chakales next wanted to perform

a lumbar myelogram and CT scan but respondents objected to further testing or further

medical.  Dr. Chakales diagnosed the claimant with spinal stenosis.

The lumbar myelogram was performed on June 18, 2009 and this revealed

“severe degenerative disc disease at L4-L5 with bilateral L5 sacralization.  Mild

impingement and edema in the right L5 nerve root.”  (Resp. Exh. No. 1, p. 47.)  

The medical evidence reveals the claimant has had an extensive medical history
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of treatment with a chiropractor for her back concerns over the years.  Dr. Van Zandt

reviewed the MRI report of November 30, 2007 and opined the claimant’s complaints

stemmed from the knee rather than the back.  The results of the December 10, 2008,

MRI revealed “Sigmoid configured degenerative rotoscoliosis.”   I am unable to find that

the claimant’s lumbar problems stemmed from her injury on June 16, 2007.  The

contemporaneous medical reports reveal the claimant complained of knee pain rather

than lumbar pain.  The MRIs of the claimant’s lumbar spine are indicative of

degenerative problems rather than trauma.  For these reasons, I find the claimant has

failed to prove she sustained a compensable back injury.

Because the back injury was found not to be compensable, the issues of medical

and temporary total disability will not be discussed.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable back injury on June 16, 2007, while she did sustain a

compensable knee injury.  The claim for the back is respectfully denied and dismissed.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


