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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On April 6, 2009, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-haring Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Debra A. Smith - the claimant, Neal Smith, Christy Mooney, Wayne

Bailey and Christy Lands, coupled with the deposition testimony of Brenda Wright, Janice Henry,
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Mary Kelley, Dr. John Campbell, and Rashaun Walls, along with medical reports and other

document comprise the record in this claim.

DISCUSSION

Debra Ann Smith, with a date of birth of May 29, 1958, has a 10th grade education. 

Claimant commenced her employment with respondent on September 17, 2001, as a patient care

technician.  The claimant provided nursing-type care in private homes prior to her employment

with respondent.  Claimant had no additional training or education beyond her 10th grade

education until the same was provided by respondent during her employment with same.  

As a patient care technician in the employment of respondent claimant testified that her

duties included taking vital signs, cleaning the patient’s room, and feeding and bathing patients

when necessary.  The claimant’s job duties remained the same throughout her employment with

respondent.  Claimant asserts that when she commenced her employment with respondent she

earned $8.00, plus per hour, and that the time she left she was earning $10.00, plus per hour.  The

testimony of the claimant reflects that while her work shift was usually 3:00 to 11:00, she worked

any shift that she was needed.  The claimant testified that her work-week varied - - sometimes

Monday through Thursday and off on Friday and Saturday.

Claimant denies that she had any physical limitations prior to February 2008.  Further, the 

claimant denied that she had any conditions for which she sought medical care on an occasional

basis.  Claimant added:

No, sir.  I guess just the stress, as I was having a lot of chest
pain.  But, other than that, I mean, nothing else.  I performed just like
everybody else did. (T. 17).

Claimant’s testimony reflects that she did miss significant time from work when she was having
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the chest pain, however she had FMLA to keep from losing her job.  Claimant explained that her

off work time due to the chest pain was “every now and then”.  Claimant acknowledged that

while she had back pain prior to February 2008, she denies that it was anything like that she

experienced at the time of her injury which servers as the basis for the present claim.  Claimant

maintains that prior to February 2008, she lifted patient on a regular basis as a part of her

employment duties.  

Claimant denies that the back pain she experienced prior to February 2008 resulted in her

missing time from work.  Further, the claimant maintains that while she sought and obtained

medical treatment for her pre-February 2008 back pain, the pain was not comparable to that she

experienced after her February 2008 injury.  Finally, claimant denied that she had ever been

diagnosed with a herniated disc in her lower back prior to February 2008.  

The testimony of the claimant reflects that while she was seen by Dr. Kosinski prior to

February 2008, the treatment was for her legs and knees.  Claimant testified that she did not

remember telling Dr. Kosinski that there was anything wrong with her back.  Claimant

acknowledged telling Dr. Kosinski that she had to perform the maneuvers of bending, squatting,

stooping, and lifting in the performance of her regular job duties.  Claimant denies that she had

pain in her knees prior to February 2008 that caused her difficulty.

In describing the events of February 2008, which serves as the basis for the present claim,

the testimony of the claimant reflects:

I went to work that day I was just - I was like always, and 
I walked into [room] 3018 and, you know, when I walk in, I walk 
in, you know, trying to make the patient feel good.

And I went to bend over and pick up stuff, and when I come
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back up, my back snapped.  And then, immediately, it just felt like
nothing like - I ain’t never had a back pain like that before, never.

Well, I called over the call light and called Rashaun to come
over there to help me out a little bit, and I went back out to the desk.
I stood there and cried, and she kept telling me .    .    . (T. 19-20).

The testimony of the claimant reflects that she stood at the desk and cried for a few minutes.  

Claimant asserts that she did not report the injury because she thought and hoped that the

symptoms would go away.  

Claimant offered that the more she worked, the worse her symptoms became, noting that

started experiencing sharp pains down her right leg.  Although uncertain when the sharp pains

began claimant offered “it was probably days”. (T. 21).   The testimony of the claimant reflects

that she was referred to Dr. John Ball, who she saw on February 22, 2008,  by Dr. Kosinski

because he thought her problem was in her knee.  Claimant maintains that she treated with Dr.

Ball for about two (2) or three (3) months for what he thought was a knee problem.    The

testimony of the claimant reflects that she was ultimately referred by Dr. Ball to Dr. John

Campbell, who later performed surgery on her low back on August 7, 2008.

Claimant testified that the August 2008, surgery by Dr. Campbell was the first time she

had ever had back surgery.  Claimant denies that she had ever been to a chiropractor for any low

back treatment prior to February 2008.  

Claimant asserts that the first person in management or in a supervisory position at

respondent that she reported her work accident to was Christy Mooney, who was her boss, about

a week after the occurrence.  Claimant testified that she told Ms. Mooney that she bent down and

hurt her back.  Claimant asserts that Ms. Mooney “just brushed it [the reporting] off”. (T. 22-23).
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Claimant testified that at the time of the reporting she did not know the extent of her back injury.  

Claimant’s testimony reflects that once she obtained the results of an MRI of her back she realized

the severity of her injury.  Claimant testified that she furnished the MRI results to Ms. Mooney:

I took it out of the envelope, and I handed it to her, and she
opened it up and looked at it, and she said, aw, this ain’t bad, and 
passed ti back to me, and went on. (T. 23).

The testimony of the claimant reflects that the afore occurred prior to her surgery.

Claimant testified that she continued work for respondent following the February 2008,

incident for the period April 2008 to July 28, 2008.  The claimant has not worked at respondent

or any place else since July 28, 2008.  Claimant testified that while she is no longer treating with

Dr. Campbell for her low back condition she is treating Dr Zakara, her primary care physician in

Earle, Arkansas.  The claimant did return to see Dr. Campbell following the surgery and

continued to follow-up with him until he had nothing further to offer.  

Regarding the payment of her medical bills associated with her injury, claimant testified

that she “guess” respondent paid for some and she is still paying on them.  Claimant offered that

the health insurance paid for some of her bills.  The testimony of the claimant reflects that she had

treated with Dr. Kosinski for her chest pain for about a year prior to February 2008, however she

had never treated with either Dr. Ball or Dr. Campbell prior to the February 2008, date.  

Claimant testified that she has been physically unable to return to work since her August

2008, surgery.  In identifying the physical conditions which prevent her from working, claimant’s

testimony reflects:

It’s the sitting and standing too long – it hurts my leg, my
knee swells up, and I have a log of back pain – lower back pain 
now. (T. 26).
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Claimant asserts that between the February 2008 incident and her August 2008 surgery her

symptoms got worse.  Claimant maintains that following her surgery she did realize some

improvement in her symptoms with respect to her leg pain.  Claimant noted that since the surgery

she is able to walk better, although it is still hard for her to lie and sleep on her right side.

Claimant acknowledged receiving short term disability benefits in the amount of $150.00,

per week for approximately twenty-eight (28) weeks.  Claimant estimates that she received long-

term disability benefits for about two (2) months, at the monthly rate of $560.00.  Claimant

explained that the afore benefits ceased when she became eligible for Social Security Disability

benefit.  Claimant now receives $788.00, in monthly Social Security Disability benefits.  

Claimant testified that prior to her injury she and her husband enjoyed the hobbies of

fishing and travel.  Claimant noted that since the accident she has difficulty riding in a vehicle. 

Further, the claimant denies that she has been fishing since her injury and surgery.  In explaining

why she has not been fishing since her injury claimant testified:

You have to walk and you have to carry stuff, and that’s 
something I just can’t do.  It’s kind of hard to do it at home. (T. 30).

Claimant testified that it is difficult for her to get around and walk because of the pain in her right

leg, hip and back, which radiates down her “whole right side”. (T. 30).  The testimony of the

claimant reflects that while she does not have any procedures or surgeries scheduled, she

anticipates returning to Dr. Campbell in the future for further treatment.   

The claimant asserts that at the time of her February 2008, accident in Room 3018, there

were several individuals present:

There was one (1) patient in that room, there was here [her]
family member, which was her daughter, and there was a nurse in 
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the room - I just don’t remember who it was at that point. (T. 31-32).

Claimant’s testimony reflects that Room 3018 is a single room with one (1) bed in it.  In terms of

the object she was attempting to pick up off the floor at the time of her injury, claimant testified:

A brush.  Well, I had picked the brush up, and raised up, and
my back snapped, and that was - that’s the reason why I didn’t think I
had did too much to it, you know - just a brush.  (T. 32).

Claimant estimates that the incident occurred between 3:15 and 3:30 p.m.  The claimant

completed her scheduled shift on the date of her injury.  The testimony of the claimant reflects

that she worked her next scheduled shifts as well.

During her cross-examination, claimant acknowledged that she testified in a March 3,

2009, deposition that she had not idea what the policy of respondent was with respect to the filing

of a workers’ compensation claim, however concedes that she signed a new employee orientation

slip on September 17, 2001, when she commenced her employment with respondent.  Claimant

also received a copy of the employee handbook, which provides directions for injured employees. 

Claimant testified that she did not read it.  The claimant received the employee handbook

revisions in January 2003.

Regarding the mechanics of the injury to her back, claimant asserts that the patient’s

family member caught her as she experienced symptoms after bending to pick a brush up off the

floor.  Claimant acknowledged that she provided a list with one hundred and nineteen (119)

individuals that she wanted contacted to determine if they had knowledge of her workers’

compensation claim.  

While the claimant testified that she continued to work following the February 1, 2008,

injury, she denies that the same was through July 28, 2008.  Claimant offered that she was taken
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off work on July 28, 2008, however she only worked until on or about July 4, 2008.  

With respect to any treatment for her back prior to the February 1, 2008, incident,

claimant maintains that the same was not substantial and did not entail specific medical treatment. 

When questioned regarding an emergency room visit of August 30, 2004, during which a work-up

was performed for back pain, with an indication of multiple prior work-ups, claimant testified:

I don’t remember telling them that.  Every time I go to the
ER, I go for chest pain.  I don’t know where they got the back part
from.  I honestly don’t know. (T. 40).

Claimant acknowledged that she was again seen at the emergency room on July 10, 2007,

complaining of back pain.   During the July 10, 2007, emergency room visit, the claimant

underwent a CAT scan, and was provided medication [Medrol Dosepak and Hydrocodone].  The

history relative to the July 10, 2007, emergency room visit reflects that the claimant bent over and

experienced a sharp pain in lower back radiating down her right leg when she raised up.  

Subsequent to the February 1,2008, date, the claimant’s first medical treatment was had

on February 15, 2008, for complaints of right knee pain.  Claimant concedes that there was no

mention of back injury at the time of the February 15, 2008, visit, nor was there a mention of a

work-related nexus to the complaints for which she sought medical treatment.  The claimant next

medical treatment was a April 1, 2008, visit with a complaint of back pain, however no mention

of a work-related injury.  Claimant acknowledged turning the afore visit in on her health

insurance.  The claimant was again seen on April 2, 2008, and relayed a history of onset of low

back pain twenty (20) hours earlier without injury.

The claimant was seen on April 3, 2008, by Dr. Ball, and relayed longstanding complaints

of back pain.  Claimant acknowledged that she though the back pain was related to her need of a
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hysterectomy.  Claimant testified that she did not remember asking to be taken off work because

she felt she was unable to work at the time of the April 3, 2008, visit to Dr. Ball.  Claimant

acknowledged been seen again at the emergency on April 8, 2008, and no mention of a work-

related injury in connection with the visit.  

The claimant was seen by Dr. Campbell, a neurosurgeon, on June 23, 2008.  During the

afore visit claimant mentioned picking up the hair brush in the patient’s room with corresponding

onset of back pain.  Claimant agrees that in completing the questionnaire in connection with her

visit with Dr. Campbell she indicated that she was not injured on the job.  Dr. Campbell

completed a claim form on behalf of the claimant relative to short-term disability benefits. 

Claimant asserts that she responded no to the question of the disability arising out of her

employment on the short term disability form because “I didn’t wan to lose my job”. (T. 45).  The

testimony of the claimant reflects that at the time she completed the short term disability claim

form a workers’ compensation claim had not been filed and she had no expectation of filing a

workers’ compensation claim. (T. 45-46).

Claimant maintains that she talked to Christy Mooney about her back complaints

approximately a week following the occurrence.  Claimant asserts that during her deposition she

testified that in May or June 2008, is when she let Ms. Mooney see the MRI report, and not her

first communication about the injury.  Claimant acknowledged her deposition testimony reflecting

the reporting of the injury to Ms. Mooney in May or June and not being told to go home or to the

doctor. (T. 46-47).  On cross-examination claimant equivocated on whether she told Ms. Mooney

that her back injury/complaint was the product of work at respondent.

Claimant denies that she wrote to Dr. Campbell on September 17, 2008, requesting that he
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state that she had a work-related injury and that restrictions be placed on her activities. 

Regarding any request to Dr. Campbell, claimant’s testimony reflects:

No, I did not.  I may have asked him what did you say, did
you say I could go back to work, and what he said that - that you can’t 
do this and do that, you may have to go disability.  I showed him the
paper that St. Bernard’s sent me, restricting me that I could not return
with restrictions.  That was the only way that came up. (T. 49).

Claimant acknowledged that she received short-term disability benefits of $150.00, per

week through respondent through February 2009.  Claimant received long-term disability benefit

from January 28, 2009, for a couple of months until she began receiving Social Security Disability

benefits.  

Claimant maintains the Rashaun Walls worked with her on the date of her February 2008

work-related injury.  Claimant acknowledged the Ms. Walls was not her supervisor, but a

secretary of the floor.  Claimant denied that she contacted Janice Henry and asked if she had any

knowledge of her workers’ compensation claim.  Further, claimant denied that she contacted Ms.

Henry and informed her that she was going to subpoena her to testify.  Claimant maintains that

she only asked Lynn Mills, Debra Cates, Latonya Korns and Patricia Frye if they remembered

anything about her accident.

During further examination, claimant explained why she indicated on the form that she

completed at Dr. Campbell’s office that her complaint was not a work-related situation:

I didn’t want to lose my job, for one thing, but picking up a
brush, I didn’t think it was gonna be anything, you know.  You bend
over and pick up a brush, you didn’t think anything about it. (T. 51).

Regarding her initial communication with Ms. Mooney following her back injury at work, the

testimony of the claimant reflects:
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I just said, Christy, I done hurt my back, and she just said - 
she said something like, are you able - can you stay at work, or can
you work, or something like that. (T. 52).

Claimant testified that she did not relay during the conversation with Ms. Mooney that she had

hurt her back doing something while working.   According to the claimant there was no

discussion at all between her and Ms. Mooney regarding her back complaint.  While the claimant

maintains that she displayed evidence of injury to her back as she continued to work following the

February 2008, work-related injury, she acknowledged that she did not specifically tell anyone at

work that the reason for her back injury was something connected to work.  

Claimant explained why she felt her job would be in jeopardy by telling Dr. Campbell that

her complaint was work-related:

Because St. Bernard’s wold not want me back at work if I
couldn’t perform on my job.  They had wrote a letter - wrote me a 
letter, and said I could not come back with a restriction.  I was going
to go back to work, but they said I had to be able to run, jump, lift, 
and push, and pull, three hundred and fifty (350) pounds, and Dr. 
Campbell said I couldn’t do it. (T. 53).

Neal Smith, the claimant’s husband of twenty-five (25) years, testified regarding the

claimant’s physical condition prior to February 2008.  Mr. Smith maintains that prior to February

2008, he had not seen the claimant exhibit any signs to indicate she was having problems going to

work and doing her job.  Mr. Smith’s testimony reflects that on the January/February 2008, date

the claimant called him about 4:00 p.m. or 4:30 p.m., at home and told him to come pick her up,

she had hurt her back.  Mr. Smith testified that he picked the claimant up at the emergency room

exit of respondent.  Mr. Smith testified that the claimant told him that she had gone down to the

emergency room however her back was hurting and she wanted him to pick her up and take her
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home.  Following the claimant’s injury, the testimony of Mr. Smith reflects:

Well now, when she - when she hurt her - when she hurt 
her back - and but she was still trying to go to work - I was trying
to get hr to, you know, take off, and take some time out, but she 
kept on trying to go, so.  And, then it got so that she couldn’t - she
wouldn’t last all day.  She’d go to work, she’d work about two (2) 
or three (3) hours and then she’d be complaining about her back and
she’d have to come home, and I’d go pick her up. (T. 57).  

Mr. Smith previously worked for Missouri Pacific Railroad, however has been disabled due to a

back injury for about fifteen (15) years.   

Christy Nicole Mooney, who is a RN, worked as patient care manager, during the

January/February 2008, time period, and had held the position for two-and-a-half years before

stepping down in May.  Ms. Mooney has been employed by respondent for a period of ten (10)

years. The claimant worked under the supervision of Ms. Mooney at respondent.  Ms. Mooney’s

testimony reflects that as a part of her routine duties she observed employees in the position of the

claimant on a daily basis as they performed their job.  Ms. Mooney testified that there was no

appreciable difference in the way the claimant performed her job duties after February 2008. 

Regarding the claimant’s ability to perform her job prior to January/February 2008, Ms. Mooney

testified:

I know there was an incident with her leg and her chest pain
pain and calling in.  I know there was issues with absences.  I do 
recall that.  But, other than, you know, job performance, I have 
between that time, fifty (50) and sixty (60) employees, and you know,
was pretty much monitoring, also, them, so. (T. 68).

Ms. Mooney testified that she did not observe and change in the claimant’s behavior after

February 2008.

Ms. Mooney testified regarding her knowledge of a copy April 8, 2008, imaging results of
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the claimant:

She came in around her time to come in, and she stated that 
she believed - now, that they said that that was on her back, and she
said would you just look at this.  And I looked at it, and I read it, and 
I said, well, I’m just a nurse, I said, but it doesn’t look good; you need
to talk to your doctor about this and discuss it with him.  And then I
referred - I said, if you issues with this about working, that you need to 
talk to Christy Lands. (T. 59-60).

Ms. Mooney’s testimony reflects that at the time of her viewing of the copy of the imaging report

of the claimant she did not inquire as to what has happened:

No, it did not come up.  And she referred, prior, that she was
having to have a hysterectomy and talking about her knee.  And when 
she said it, she said, you know- she said that, now they think it’s my 
back - so, I didn’t talk. (T. 61).

Ms. Mooney did not ask the claimant if the back complaint was work related.  Ms. Mooney

explained that Ms. Lands deals with FMLA.  Ms. Mooney denies that the claimant or anyone else

ever mentioned to her that the claimant had an incident at work in January or February 2008.  Ms.

Mooney testified that she was first made aware of the claimant’s allegation of a work-related

injury by Mr. Wayne Bailey.          

Ms. Mooney was the claimant’s direct supervisor in January/February 2008.  In explaining

the process that employees of respondent were expected to follow in filing or notifying

management of respondent of a work-related injury, Ms. Mooney testified:

They would come to refer to the supervisor who, the charge
nurse, if I wasn’t there, or if I was there, refer to me.  And then we 
would have them fill out, which is on our computer, a Employee Injury
Report, and then they would go to the ER.  And that’s during working
hours.  If there’s not, then there’s a house supervisor. (T. 61).

Ms. Mooney acknowledged that she is the individual that an employee in the status of the



14

claimant should report an injury to.

During cross-examination, Ms. Mooney testified that at the time of the conversation with

the claimant regarding the April 8, 2008, imaging study, claimant was entering the break room

and she was in the middle of walking out of the break room.  Ms. Mooney testified in her job as a

supervisor she regularly have employees come to with totally non-work-related matters.  Ms.

Mooney also noted that because she is a R.N. she frequently have people asking for her

professional opinion on non-work-related matters.  Ms. Mooney maintains with regards to work-

related injuries, the employee has an obligation to say that they were injured at work and they

need to file a claim.  Ms. Mooney testified that after an injury is report, and documented with the

completion of the Employee Injury Report, the employee is directed to the emergency room of

respondent.  Regarding any post-accident drug test, Ms. Mooney’s testimony reflects:

Just by policy, there is supposed to be one done, and I know
that, by talking to Wayne, that he gets beeped, and then the house 
supervisor is aware of what they’re supposed to do, but the ER knows
that they’re supposed to do that. (T. 64-65).

Ms. Mooney asserts that there was nothing said by the claimant during the conversation in

the break room when the April 8, 2008, imaging report was view to indicate the occurrence of a

work-related back injury.  Regarding the referral of the claimant to Ms. Christy Lands, the FMLA

coordinator, where employees go for time off work for non-work-related injuries, Ms. Mooney

testified:

Yes, ma’am.  Cause I knew she had the prior stuff, and it 
would have been added to that, so she might need to talk to Christy
about it. (T. 66).

Ms. Mooney testified that the Form P was posted near the Human Resources Office of
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respondent in February 2008, as it has always been since her employment there.  

Ms. Mooney denies that the claimant told her one to two weeks following the February

2008, accident that she has injured her back at work.  Ms. Mooney denies the existence of a

policy of respondent to terminate the employment of employees if they file a workers’

compensation claim.    

Lonnie Wayne Bailey, Jr., the risk manager for respondent, has been employed by same

for five-and-a-half (5 ½ ) years.  Mr. Bailey testified regarding his familiarity with the claimant’s

workers’ compensation claim.  The testimony of Mr. Bailey reflects, regarding the filing of a

workers’ compensation claim at respondent:

In the event that you stain any injury while working for St. 
Bernard’s, you should report it to your supervisor or higher, immediately.
At that point, the supervisor, if it occurs during their shift, would 
complete an on-line injury report, which automatically dumps via e-mail
to myself, the ER registrar, as well as to the house supervisor.  It dumps
to all three (3) of those people.

Yes.  Effective February, 2007, we implemented a post-work-
related drug screen program where, if you sustain an injury that requires
treatment beyond first-aid, you’re subject to a drug screen - a urine drug
screen. (T. 71).

Mr. Bailey testified that the Form P has always been posted outside the Human Resources

Department.  Mr. Bailey denied that there is any ramification at respondent to any employee filing

a workers’ compensation claim such as the termination of the employment of the employee.  

Mr. Bailey testified that the document that the claimant received in the mail regarding her

ability to perform specific physical activities before returning to work was one prepared in

connection with her FMLA application:

That document is related to an application for Family and 
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Medial Leave Act.  It is required - the policies are managed differently
for a workers’ comp claim, compared to a personal health injury.  In 
that case, it was a personal health issue, so it went down that road.  We
don’t allow staff to return with a personal health injury until they can -
the doctor says they can perform at least at or above their job description
- job duty. (T. 73).

  Mr. Bailey noted that respondent will always accommodate a restriction under workers’

compensation.   Mr. Bailey testified that the claimant’s claim was not handled as a workers’

compensation claim prior to November 2008.

Mr. Bailey’s testimony reflects that his first notice of the claimant a work-related injury

was received from Risk Management, the TPA for respondent, which was after the claimant’s

surgery, when the Form AR-C, was received.  The Form 1 was completed on behalf of

respondent on November 1, 2008. 

Christy Lands, human resource coordinator who manages Family Medical Leave and

Disability, has been employed by respondent for six-and-a-half (6 ½ ) years.  Ms. Lands’

testimony reflects that when she first talked with the claimant a work-related injury was not

reported.  Ms. Lands denies that the claimant ever reported to her that she had a work-related

injury.  Regarding the claimant’s request at the time she came in on July 28, 2008, Ms. Lands’

testimony reflects:

Requesting Family Medical Leave or time off.  She had had
intermittent, previously, for some other reasons.  She was requesting 
continuous leave due to some back pain. (T. 76).

Ms. Lands testified that during the conversation the claimant did not mention that the back pain

was associated with an incident that occurred at work.  Ms. Lands noted that had the claimant

asserted a work-relate incident as the basis of her back pain she would have immediately
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contacted the risk manager and sent her there, and ceased the FMLA filing process.

Ms. Lands’ job responsibilities also include handling both short-term and long-term

disability benefits.  Ms. Lands coordinated the short-term disability benefits on behalf to the

claimant in conjunction with the FMLA, as well as the long-term disability benefits.  Ms. Lands

acknowledged that prior to July 28, 2008, the claimant had never requested FMLA leave for any

back condition.

The testimony of Brenda Ann Wright was obtained by the parties by deposition on June

24, 2009.  Ms. Wright has employed six (6) years as the health supervisor at respondent.  The

total employment of Ms. Wright covers a span of twenty-eight (28) years.   The testimony of Ms.

Wright reflects that the claimant was employed as a care tech on unit 3-E of respondent.  Ms.

Wright noted that she and the claimant came in contact during her hours at work.  Mr. Wright

testified that claimant never told her that she hurt herself working at respondent on or after

February 1, 2008.  Had the claimant made such a report to her Ms. Wright testified:

I would - - the first thing I would have asked is if an occurrence
report had been completed.  If an occurrence report had been completed 
then I would have automatically done a drug screen on her. (JX. #1, p. 5).

During cross-examination Ms. Wright testified that in February 2008, Christy Mooney’s

employment position with respondent was that of patient care manager on 3-E, and would have

been in contact with the claimant on a daily basis.  Ms. Wright testified that she was not aware

that the claimant had undergone a CT scan on her back in 2008.   The testimony of Ms. Wright

further reflects that she was not aware of any health conditions that the claimant had in 2008

which prevented her from doing any aspect of her job.  Ms. Wright testified that prior to February

2008 she never heard the claimant complain of problems with her back. Ms. Wright was not close
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enough in an employment situation that she was in a position to overhear the claimant complain if

she was doing her job and had a problem.   Ms. Wright’s testimony reflects that her employment

capacity more of an administrative issue so that if something arose she would be notified and take

appropriate measures.     

The testimony of Janice Denice Henry was obtained by deposition on August 4, 2009. 

Ms. Henry, who has been employed by respondent for eight (8) years, is employed as a Unit

Information Coordinator for respondent.  Ms. Henry testified that she worked with the claimant

for four (4) years at respondent and describes herself as a friend of the claimant away from work. 

Ms. Henry’s testimony reflects that the claimant had lower back problems before February 2008. 

Regarding the afore, Ms. Henry explained:

Well a lot of days she came in to work and she would be dragging
and saying how bad her back hurt.  (JX #2, p. 5).

The testimony of Ms. Henry reflects that the claimant’s low back complaints were “pretty

constant” for the four (4) years that she has know her.  Ms. Henry maintains that the claimant

never explained to her how her back had gotten hurt or what was wrong with it.  

With respect to any time the claimant may have missed from work prior to February 2008,

due to lower back complaints, Ms. Henry testified that she had no knowledge because she worked

days and the claimant worked evenings.  Ms. Henry did offer, however:

The evening I go out.  So I wouldn’t know if she missed work.
But I have talked to her when she would come in earlier and she said
she was hurting.  A lot of times she’d go home. (JX. #2, p. 6).

Ms. Henry testified regarding the contact she had from the claimant regarding the workers’ 

compensation claim:
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Well she called me up and she told me that, you know, that 
her lawyer was going to subpoena me to court and just tell them that,
you know, she ran the crash cart like everybody else ran with the crash
cart.  She did her work like everybody else did their work.  And I said
- - and asked me did I remember the day that she got hurt.  And I said, 
Debra, I don’t even know if I was there.  If I was there, you know, I 
don’t remember it, you know, like that.  And she said, well you remember
I went to Christy about my back hurting.  And I said, Debra, I was not
there.  I don’t even remember nothing.  You know, I don’t know nothing
about that.  And, I mean she hung up the phone and she said, well, they’re
going to subpoena you so, you know, so just tell them, you know, I would
do my job like everybody else.  And I was like, okay.  And she hung up
and she didn’t never call, well she did call me back but I wouldn’t answer
my phone. (JX. #2, p. 6-7).

Ms. Henry elaborated on the telephone conversation with the claimant:

Well she just kept asking me, well, do you remember this happen
or do you remember that happen?  And I kept saying, I was not there. I
don’t remember nothing like that happen.  And she would just tell me, 
okay, just tell them that, you know, I hurt my back at work - - she didn’t
say that but she just said, well, you know, I work like everybody else 
worked, you know, I pushed the crash cart like everybody else pushed 
the crash cart.  I did whatever everybody else did.  (JX. #2,p. 7).

Ms. Henry’s testimony reflects, regarding whether she would have remembered being told by the 

claimant of a work-related accident or witnessing such an accident:

Yes, I would because I mean we was close enough where, you
know, I would be like, oh, you know, Debra, I’m so sorry or whatnot.
I don’t recall it.  I mean we’re close where I would, you know, it’s not 
like, okay, I hear you and I don’t hear you.  But I don’t recall it. 
(JX. #2, p. 7). 

Ms. Henry testified that she had heard from someone else at work that the claimant was

saying that she hurt herself at work before she received the telephone call from the claimant.  Ms.

Henry testified that the phone conversation with the claimant occurred at the beginning of June

2009.  Regarding any subsequent conversation with the claimant since June 2009, Ms. Henry
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testified:

No.  She don’t talk to me no more.  She don’t even call me
no more.  I mean we were friends before then but now it’s like, you 
know, I don’t know what I did wrong. (JX. #2, p. 8).

Prior to the June 2009, telephone conversation Ms. Henry noted that she and the claimant talked

very often, about once a week either in person or on the telephone outside from work:

I mean even at work we would see each other.  You know, 
sometimes I would work over and work with Debra, well a lot of times
on Thursdays and Fridays I worked until 6:00 in the evening.  I’m sorry,
Tuesdays and Wednesdays I worked until six.  And that’s working with
Debra.  Yeah, I’m sorry, Tuesdays and Wednesdays I was here until 6:00
in the evening.  And Debra used to come in at three to eleven. (JX. #2, p. 9).

On cross-examination, Ms Henry testified that while she did not observe the claimant

discharged her employment duties since she did not work on the floor, all she knew was that,

“Debra hurted a lot”. (JX. #2, p. 10).  Ms. Henry acknowledged that the claimant came to work

and worked before 2008.  Ms. Henry was aware that the claimant underwent back surgery, noting

that she went by and took her food.   Ms. Henry maintains that she did not have any discussion

regarding why the claimant had back surgery.  

Ms. Henry acknowledged that the claimant did tell her that she hurt her back at work. 

The conversation regarding the afore, according to Ms. Henry, occurred in the time frame of the

summer of 2009.  Ms. Henry denied that the claimant told her she hurt her back at work before

her back surgery.  

Ms. Henry’s testimony reflects that she knows Rashawn Walls, who is someone that she

works with.  Ms. Henry testified that on some days she worked the same hours as Rashawn

Walls.  Regarding her impression of the telephone conversation she had with the claimant about
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the subpoena, Ms. Henry testified:

I got the impression that she was trying to make me testify 
a certain way.  Because I didn’t know anything.  And I told her at 
first I didn’t know anything. (JX #2, p. 11).

Ms. Henry noted that the conversation in which the claimant relayed that she had gotten hurt at

work was a different conversation from that of the time when discussing her testimony.  

The testimony of Mary Un Kelley was obtained by deposition on August 4, 2009.  Ms.

Kelley is a licensed practical nurse who has been employed by respondent since July 2004.  Ms.

Kelley worked with or around the claimant from 2004 through 2008.  Ms. Kelley testified that she

did not have a position of authority over the claimant:

No, she was a patient care tech and other than me being the
nurse over the patients, no. 

Job tasks, you know, we both took care of our patients.  We 
were both, you know, a team, you know a team, a nurse and tech over
a certain number of patients.  (JX. 3, p. 5).

Ms. Kelley acknowledged the contents of a January 10, 2006, email that she sent to Brenda

Stoker regarding the claimant, which relayed in pertinent part, “ I realized she is tired and hurting

but I am doing more and more extra things because she can’t seem to get them done”.  (JX. #3, p.

5).  Ms. Kelley testified regarding the circumstances surrounding the email:

Well, the night that I worked with her she was unable help 
me pull patients up in bed and she was really taking her - - it was 
taking her longer to get things done throughout the night like getting 
patients on a bedside commode and things like that.  It was taking her 
longer and I was picking up that difference.  (JX. #3, p. 5-6).

Ms. Kelley further testified regarding observation of the claimant on the night which resulted in 

the January 10, 2006, email, in terms of overt signs of back or hip trouble:
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She was leaning on our dynamat and taking lots of breaks to sit
down.  She says that she was hurting or not feeling good.  And, let’s see.
Yeah, she leaned on the dynamat and when she wasn’t she was limping.
But I don’t remember her holding anything. (JX. #3, p. 6).

Ms. Kelley testified that since she started working on Main she could remember the claimant

leaning on dynamats [a portable blood pressure machine] and things of that nature.  The testimony

of Ms. Kelley reflects that after 2006, to include 2007 and early 2008, the claimant’s behavior

continued to the point that she was calling in and leaving work early.  Ms. Kelley further observed

of the claimant in the discharge of assigned job tasks:

It would take her longer, trying to get out of - - I can’t say.
I just know that if more than one person needed to get somewhere
than I would do those two while she was finishing up what she was
doing.  It was just she would not get to do those things.  She wouldn’t
get around to doing those things.  It’s not that she would try to get out
of it.  Other than her trying to get home.  You know, she work 3 to 11
and she would start at the very beginning of the shift trying to get home.
Trying to get to a point where she could go home at 7 instead of 11. 
(JX. #3, p. 7).

Ms. Kelley testified that more towards 2008, she recalled the claimant saying she could not lift:

I couldn’t be for sure.  I just knew it was further, closer to the 
time before she had surgery.  I don’t remember per se.  I just know that
it started on that email and when she would start asking me to get other 
people to help her pull people up. 

Pull people up in bed, you know.  It takes one person on each 
side to pull someone up in the bed. 

She would say, I can’t, you know, I can’t say exactly what she 
said because I don’t remember but I do know she said, I just can’t do 
it, you know, I’m hurting.  So I mean other than that I can’t come up, 
I can’t remember an exact quote.  (JX. #3, p. 7-8).

The testimony of Ms. Kelley reflects that she cannot remember the claimant ever telling her that

she hurt herself at work.   Ms. Kelley maintains that the claimant’s behavior of leaning on the
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dynamat, possibly limping, and requesting help in maneuvering patients, continued from the time

of the 2006 email all the way up through 2008 when she stopped working.

During cross-examination, Ms. Kelley testified that she attributed the claimant’s

difficulties to her back or knee.  The testimony of Ms. Kelley reflects that the claimant worked

slower and requested assistance for co-worker in discharging her job tasks from 2006 through the

time she worked in 2008.

Ms. Kelley testified that the January 10, 2006, email was the product of a series of

incidents involving the claimant:

It was a series.  It was to a point where I knew that something 
had to be done because I couldn’t continue to do my job and be expected
to do more on top of that.  And I knew that she was hurting and we needed
to try to find her, try to find her - - I mean we had to do something because
the tech work part was getting put on me because, of course, I’m responsible
for all of it, you know.  And she was hurting and couldn’t get her job done.
And I wanted t know if there was something else that we could do. 
(JX. #3, p. 12-13). 

Ms. Kelley maintains that the same type of behavior mannerism she witnessed in the claimant in

January 2006, which evidence hurting or pain continued up into 2008:

Yes, to leaning on the dybnamats and still complaining about 
hurting and sitting down taking, you know, little short breaks in order
to sit down and rest for a minute.  It continued the whole time. 
(JX. #3, p. 13). 

On September 16, 2009, the parties obtained the testimony of Rashaun Denise Walls by

deposition.  Ms. Walls testified that she is employed by respondent as a Unit Information

Coordinator, which she describes as comparable to the secretary of the floor, a position she has

held four to five of the eight years of her employment with respondent.  Ms. Walls has a bachelor

of science in nursing, however does not have a license.  Ms. Walls testified that in February 2008,
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she was at work.  Ms. Wall testified that she knows the claimant because they worked on the

same floor at respondent.  

The testimony of Ms. Walls reflects, regarding her knowledge of the claimant hurting her

back at work in February 2008:

Well, the day that it happened I was at the desk, and she either
called on the call light, I frankly remember, or either dropped the tray
at that time, and I had went into the room, and she had told me, you know,
she had hurt her back, basically.

And so, I kind of helped in the room with her getting the lady,
whoever was in the room, position and all that good stuff.  And we came
out the room, and that’s basically all that happened.

She just, you know, frankly, said she hurt herself.  She had dropped
the tray.  I went in there because I guess she hurt herself when she dropped
the tray.  And she told me about it, and we just kind of went back to the 
desk, and she kind of worked on.  So, that’s basically that - - went on that
day.  (CX. #2, p. 6).

Regarding the time of the occurrence, Ms. Walls testified that while she was unable to 

specifically February 2008, she does recall it was closer to the beginning of the year.  The 

testimony of Ms. Walls reflect, with respect to her job tasks at the time of the occurrence of the 

claimant’s injury:

I - - what I was doing is, I was at the desk doing my orders as 
usual and, you know, answering the phones and call lights, that’s my 
job basically.  And so, when I heard it, you know, when you hear any-
thing that’s loud at work, you basically will get up and go kind of see
what’s going on to make sure it’s not a patient or whoever, you know, 
or maybe a visor that may have - - have hurt themselves.  But I basically
got up, and I went to that room and that’s what she had, you know, said.
I didn’t actually see it.  But she said, I had hurt myself.  So, I kind of 
helped her, you know, do what she had to do in the room, and then we
came out. (CX. #2, p, 7).

Ms. Walls said that the incident happened in Room 3018, which is near the nurse’s desk. 

Regarding her observation upon walking into Room 3018 on the day of the incident, Ms. Walls
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testified:

Well, I knew she was bent over, because she was actually trying
to pick up the tray or whatever, because - - and then I went and I was, 
like, you know, basically picked it up for her ‘cause she couldn’t pick it
up and everything.

Debra, she couldn’t pick the tray up.  And I don’t know - - I was 
wondering why she dropped the tray because it wasn’t nothing heavy to 
drop.  So, I just picked it up for her, put it on the tray cart, and then I went
back in there and helped her do whatever else she needed done, and came
out the room, and went back to work. (CX. #2, p. 8).  

Ms. Walls testified in specific details regarding her actions once she placed the tray on the tray 

cart after she arrived in Room 3018:

Okay.  I went back into the room.  We repositioned, basically
pulled the patient up that she had, you know, in the room.  We rearranged
the room, like, threw away the trash and all that, just to clean - - tidied up
the room, and then I went back to the desk.  Because she, I mean, she needed
help in the room - - 

Well, what she told me had happened she had actually tried to bend
over to pick a brush up before the tray incident, and then she said that she
felt her back kind of pop and snap or whatever.  That’s what she said.  And 
I said, okay.  So, then I went and that’s when I, you know, went and helped 
her pick the tray up.  But that’s what she told me when I was in the room, 
you know, trying to tell me about what had happened, why she couldn’t pick
the tray up.  She said she bent over to pick the brush up and her back popped,
and she couldn’t figure out - - figure out what had happened, basically.  So,
that’s kind of - - that kind of lead up to the incident where her dropping the 
tray and couldn’t pick the tray up ‘cause she was bending over.   The tray
was on the floor, and she was bending over to get it cause it had dropped 
out of her hand ‘cause she couldn’t pick it up.

And I don’t know why she couldn’t pick it up but - - (CX. #2, p. 9-10).

Ms. Walls provided testimony regarding her observation of the claimant subsequent to the date 

the occurrence in Room 3018:

Yeah.  I mean, she - - she started having more problems.  She 
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couldn’t, you know, basically tug on patients, pull ‘em up, couldn’t 
hardly help any - - anybody do, you know, she couldn’t do the duties 
that she were supposed to do as her job title, you know, pulling on patients,
lifting.  She wasn’t coming to work as often because she was having 
problems with her back.  She - - she basically wouldn’t even work a full
40 hours a week sometimes.  She would come in complaining all the time
at work, you know, about her back to me and probably everybody else.  
Because, I mean, that affects everybody else’s job as well.   Because if 
you can’t do anything and you’re part of the team, then they have to call
on somebody else to come help ‘em. (CX. #2, p. 10).

Ms. Walls maintains that while there were other nurses and employees of respondent in or around

Room 3018 when the incident involving the claimant occurred, she could not recall their names.  

Ms. Walls testified that the claimant did not call in as often prior to the incident in Room

3018, to report she would not be coming to work as she did following the incident.  Ms. Walls

confirmed that she prepared a handwritten letter regarding her observations and knowledge of the

claimant’s injury.  Ms. Walls testified that she was not aware how the letter got to the office of

claimant’s attorney the day prior to the September 16, 2009, deposition.  Ms. Walls testified that

she has known the claimant for probably six (6) or seven (7) years, every since she started

working at respondent.     

During cross-examination Ms. Walls acknowledged that she and the claimant are friends. 

Ms. Walls testified that there was no one else in the room other than the patient at the time the

incident with the tray occurred.   Regarding the incident, Ms. Walls testified:

I heard the tray fall at that - - at - - when I was a the desk, yes,
ma’am.

And that’s kind of what lead me to go into the room.   But she
also called on the call light as well. 

Yeah.  That - - that did, yeah.  What I’m saying is, when
I had time to get up, like, when you’re - - when I’m at the desk, I - - I 
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don’t exactly just go straight to her room.  You have to, you know, frankly,
answer the call lights or any of the other phone calls that are going on. 

I went in after, you know, I could have a little breathing room and
went in there and helped.  And that probably wasn’t maybe five to 10 
minutes later afterwards.  Because you have to, you know, you have to 
answer the call lights - - (CX. #2, p. 17).

Ms. Walls testified that she is not aware of the process for filing a workers’ compensation

claim at respondent.  Ms. Walls maintains that while she know how to file a claim, she is not

familiar with the entire process.  Ms. Walls noted that there is a house supervisor on call at night

to report an injury.  Ms. Walls maintains that she told the claimant that she needed to tell the

supervisor about her injury.   Ms. Walls noted that it was not part of her job responsibility as Unit

Information Coordinator to document in detail the reason the claimant provided for being unable

to come to work, explaining:

No.  I - - that’s not my position to do.  That - - when she calls 
to - - and tells me that she’s not coming in, I report that to the charge 
nurse. (CX #2, p. 19).

Ms. Walls asserts that if the claimant called in complaining of problems with her back and being

unable to work because of the back, she would have told the charge nurse.  Ms. Walls added that

the charge nurse would have told  Christy Mooney that information.  

While Ms. Walls was unable to provide the name of a charge nurse during the first part of

2008, she acknowledged the Christy Mooney was the supervisor over everyone on her wing of

respondent during that period.  Ms. Walls testimony reflects that incident involving the claimant

occurred around lunchtime, 5:30 - 6:00 p.m. - “whenever they pick the trays up”.  Ms. Walls

acknowledged that she did not witness “the hairbrush or the tray” only hearing the tray drop.

Ms. Walls testified that she had discussed the incident with the claimant and with Christy
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Mooney and Wayne Bailey.  Ms. Walls’ testimony reflects that she did not know whether the

claimant had any prior back problems.    

The parties obtained the testimony of Dr. John Campbell on May 20, 2009.  Dr. Campbell

is a neurosurgeon who has practiced in the Jonesboro area for two (2) years since leaving Semms

Murphy Clinic in Jackson, Tennessee after five (5) years.

Dr. Campbell’s testimony reflects that he takes the patient’s history, a job he described as

too important to trust to people that are not neurosurgeons.  In discussing a form for short-term

disability benefits that he signed on August 1,2008, Dr. Campbell noted that the information

reflecting the onset of symptoms as March 2008, appeared to be in the claimant’s penmanship. 

Further, Dr. Campbell testified that in the history the claimant provided him, she indicated that her

complaint was not associated with her employment.  

Dr. Campbell further testified regarding the intake document completed during the

claimant’s visit:

 That was based on the history that she gave me.  Before that, 
she had a visit with me before that.

And when I asked her on our in-take form, it says, were you
hurt on the job, and her initial response to that she checked no.

So, the history I got from lifting up a hairbrush, the initial 
history I got, I didn’t realize that she had done this, apparently while
working at St. Bernards. (JX.# 4, p. 11).

Dr. Campbell testified that the claimant indicated on the intake forms that she had experienced a

similar or the same condition.  

In discussing his response to the April 27, 2009, correspondence from claimant’s attorney,

Dr. Campbell elaborated on the box that he checked on the form, (CX. #1, p. 26):
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But, I was very aware of what I was checking off when I
checked off that form.

And I knew that however I checked off on that might generate
further legal action.  And it was one of these situations where, given
the history that she gave me, I thought probably that’s what caused her
injury. 

Could I say with complete medical certainty, no.  She had 
other issues that were clear, her weight, that were causing that, and I 
alluded to that in the October 6th , letter.

But, I would say that I had to swing over a little bit more to
say, yeah, given the history that she provided em eventually, not 
initially but eventually, that she had hurt herself on the job reaching 
under some equipment to pick up a hairbrush, that’s probably what 
caused that acute disc herniation. (JX. #4, p. 12-13). 

Dr. Campbell agreed that he would expect an individual who suffered an acute disc herniation in a

specific incident as described, eventually by the claimant, to remember the incident occurring and

to be able to relate same to the doctor.

The claimant wrote a September 17, 2008, letter to Dr. Campbell in which she solicited

documentation from him attributing her back injury to the performance of her job duties at

respondent, which entailed pulling, pushing, reaching, bending, stooping, standing, sitting and

walking.  The claimant did not identify a specific incident of reaching to pick up a hairbrush off

the floor as a basis for the injury in the letter. (JX. #4, p. 14).  Dr. Campbell responded to the

claimant’s request in a letter of October 6, 2008, which reflects, in pertinent part:

.     .     .  I have gone through your medical record and I have reviewed
my initial notes on your case going back to June 23rd of this year.  On 
June 23rd you told me that you had hurt your back initially when you
were bending over to pick up a hairbrush.  You had said, however, that
you had had back pain for quite a long time and that symptoms were 
getting progressively worse.  While it is possible that some of your 
work related activities have exacerbated some of you low back pain
and back problems, I am unable to say with medical certainty that they
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are the cause of your back problems.  You will also recall that I told you
of a critical need for you to lose weight.   . (RX #1, p. 43).

Dr. Campbell noted that while the claimant told him of the hairbrush incident initially, as reflected

in his October 5, 2008, response, it was not clear whether the incident occurred at home or work. 

Further, the testimony of Dr. Campbell reflects that the claimant had spent fifteen or thirty

minutes completing the intake form and did not indicate on it that she was hurt at work.  Dr.

Campbell testified that the time of the June 23, 2008, initial visit, in which the claimant mentioned

the hairbrush, she stated that she had hurt herself about two (2) months earlier, which would have

made it sometime in April 2008.  Dr. Campbell acknowledged he had no history or notes showing

a February 2008 date of injury, although  the box he checked on the April 27, 2009, form

provided by the claimant’s attorney cited a February 2008, injury.

Dr. Campbell testified that the only information he had of any pre-existing problems

regarding the claimant’s back prior to February or April 2008, was the claimant’s statement

during the initial June 23, 2008, visit that she had “back pain for quite a long time”.  In terms of

an acute event causing the onset of the claimant’s back pain, Dr. Campbell noted:

Again, she had mentioned it about two months before that, 
that she had hurt herself bending over to pick up a hairbrush. (JX. #4, p. 18).

Dr. Campbell was unaware of the claimant’s involvement in a 2007 motor vehicle accident in

which she complained of low back pain.  Further, Dr. Campbell testified that the claimant did not

explain the occurrence of a prior incident in July 2007, where she had bent over and experienced

back pain of a similar nature as that experienced in 2008.  The testimony of Dr. Campbell reflects

that the occurrence of the afore would call into question in his mind whether the hairbrush

incident was significant enough to cause the type of problem that resulted in the surgery he
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performed. (JX. #4, p. 26; 35-36).

   The claimant was referred to Dr. Campbell by Dr. John Ball.  The claimant underwent

surgery under the care of Dr. Campbell on August 7, 2008, and was seen in follow-up on several

occasions.  Dr. Campbell noted he last saw the claimant on October 20, 2008.  The testimony of

Dr. Campbell reflects, regarding the claimant’s post-surgical status:

She was kept out of work for a fairly extended period of time.
I saw her on October 20th of 2008, and thought she was, she told me
she didn’t think she could go back to work.  And I told her that she had
improvement in her leg pain, but was having slow recovery.

This was definitely being inhibited by her body habitus, which
was obese.  And I thought at that time too, that she would have trouble
getting back to a nurse’s assistant, based on her obesity, and the fact that
she had a discectomy.  So, I agreed to keep her out of work for a short 
period of time additionally, to see if she would improve.

So, she was kept out for another two weeks starting on 10/20/08.
And in fact, she had, was supposed to do some physical therapy, but 
never showed up.  Or if she did show up, she was not in compliance with
the follow-up visits. (JX #4, p. 24-25).

The testimony of Dr. Campbell reflects that he took the claimant off work on August 1,

2008.  The claimant underwent surgery on August 7, 2008, without complication.  Dr. Campbell

allowed the claimant to remain off work for two (2) additional week at the time of the October 20,

2008, visit, making her return to work date  November 3, 2008.

During the claimant’s August 7, 2008, surgery Dr. Campbell confirmed the disc herniation

with nerve root impingement.  Dr. Campbell noted that the claimant had a significant disc

herniation which was causing compression on an nerve root, and that the same affected her ability

to work.    

Following a July 10, 2007, emergency room visit to St. Bernard’s Medical Center for

complaints of low back pain in connection with bending over and raising up, the medical in the
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record reflects that the claimant was next seen for medical treatment on at St. Bernard’s Medical

Center on February 15, 2008, for complaints associated with her right knee. (RX. #1, p. 15).  The

claimant was next seen on February 22, 2008, by Dr. John Ball, a Jonesboro orthopedic surgeon,

pursuant to a referral of Dr. Terry Kosinski.  Dr. Ball diagnosed the claimant’s complaint as

degenerative joint disease of the right knee. (CX. #1, p. 1-3).

The claimant was again seen by Dr. Ball on April 3, 2008.  After noting his prior contact

with the claimant of February 22, 2008, the April 3, 2008, chart notes reflect:

Today, she has a variety of complaints, apparently of longstanding
duration.  She c/o groin pain, thigh pain on the R side, toes going 
numb, pain up and down her R leg.  She also has a long history of 
back pain.  Says she has such severe back pain that she can’t even 
turn over in bed.  She expresses the possibility that this is all due to
her need for a hysterectomy which she says she needs very badly as
.     .    .

*       *       *

IMPRESSION: She has R hip and R thigh pain of undetermined 
etiology but of longstanding duration.  I will be happy to enter into 
a work up of this but I am not at all certain that it will be productive.

PLAN: We’re going to order a venous doppler ultrasound fo her R 
leg to check for DVT and MRI scan of her lumbar spine and an MRI
of her pelvis.  She feels that she’s unable to work and she is therefore
given a release from work and she’ll be seen back after her testing
is complete. (CX. #1, p. 4).

The April 8, 2008, MRI report disclosed, “midline HNP at L5-S1 slightly effacing the right S1 

nerve root”.   (CX. #1, p. 9).    The record reflects the presence of a May 2, 2008, chart note from

the office of Dr. Ball regarding the claimant’s test results.  The chart note reflects, in pertinent

part:

Dr. Ball reviewed the findings with the pt and it appears that the 
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protruding disk is the most likely source of her ongoing R leg pain.
Treatment options would include seeing pain management specialist 
or neurosurgeon for evaluation. (CX. #1, p. 12).

On June 23, 2008, the claimant was initially seen by Dr. John A. Campbell, a Jonesboro 

neurosurgeon, pursuant to the referral of Dr. Ball. (CX. #1, p. 19).

The timecard of the claimant covering the time frame February 1, 2008 through February

29, 2008, does not reflect evidence of the claimant leaving work early at any time during that

period. (RX.#2, p. 34-35).   

After a thorough consideration of all of the evidence in this record, to include the testimony

of the witnesses, review of the medical reports and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 1, 2008, the employment relationship existed between the parties 

when the claimant earned wages sufficient to entitle her to weekly compensation benefits of

$233.00/$175.00, for temporary total/permanent partial disability.

3. On February 1, 2008, the claimant did not sustain an injury arising out of and in the

course of her employment with respondent. 

CONCLUSIONS

The claimant asserts that while within the course and scope of her employment she

sustained an injury to her low back which required medical treatment and rendered her totally

incapacitated from engaging in gainful employment.  Claimant seeks corresponding temporary total

disability benefits as well as controverted attorney fees.  Respondent deny that the claimant
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sustained a work-related injury on or about February 1, 2008.  Respondent also assert a lack of

notice of any alleged injury until November 21, 2008.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

In the instant claim, claimant asserts that while performing duties as a patient care tech, she

sustained an injury to her back when she bent down to pick a hairbrush up off the floor in Room

3018, and experienced a pop in her with a corresponding “sharp pain”.  Claimant asserts that the

incident occurred in the January/February 2008, time period. 

In order to establish a compensable injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102 (4) (A) (i) (Repl. 2002), must be establish by a

preponderance of the evidence: an injury arising out of and in the course of employment; that the

injury caused internal or external harm to the body which required medical services or resulted in

disability or death; medical evidence supported by objective findings, as pursuant to Ark Code

Ann. §11-9-102 (16), establishing the injury; and that the injury was caused by a specific incident

and identifiable by time and place of occurrence.   Should the claimant fail to establish by a

preponderance of the evidence any of the requirements for establishing the compensability of the

claim, compensation must be denied.  Mikel v. Engineered Specialty Plastic, 56 Ark. App. 126,

938 S.W.2d 876 (1997).

In the instant claim, the claimant has failed to sustain her burden of proof by a

preponderance of the credible evidence that she sustained an injury within the course and scope of

her employment with respondent on or about January/February 2008.  While it is not a prerequisite
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to compensability that the claimant identify the precise date upon which an accidental injury

occurred, the claimant must prove that the occurrence of the injury is capable of being identified.

Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).

In the present claim, claimant asserted a specific incident which occurred in a specific room

of the hospital while she was performing her job duties.  Further, claimant asserted that the injury

was witnessed by the patient in the room as well as a family member of the patient in addition to a

nurse and another employee of respondent, Ms. Rashaun Walls.  Ms. Walls testified that there

were not other individuals in the room as the time she came to the assistance of the claimant.  Only

the testimony of Ms. Walls and the claimant’s husband was offered in addition to claim as

corroborative and supportive of the occurrence of a specific work-relate incident.

Ms. Walls acknowledged her friendship with the claimant.  The testimony of Ms. Walls

reflects that she did not witness the claimant reach to pick up a hairbrush off the floor in Room

3018.  Further, Ms. Walls testified that between five (5) to ten (10) minutes elapsed between the

time she heard the noise of a tray being dropped on the floor in Room 3018, and her arrival to

provide assistance to the claimant.  As noted above, Ms. Walls testified that there were no family

members of the patient nor other hospital personnel in the room when she arrive to assist the

claimant.  

The claimant’s husband, Neal Smith, testified that he received a telephone call from the

claimant on the date of her injury telling him that she had hurt herself and asking him to come pick

her up early.  Mr. Smith testified that the afore telephone call was received between 4:00 and 4:30

P.M.  Further, Mr. Smith testified that he picked the claimant up at the emergency room exit of

respondent on the date of her injury.  Ms. Walls testified that the incident in Room 3018 occurred
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during the lunchtime, between 5:30 and 6:00 P.M.  Further both the claimant and Ms. Walls

testified that the claimant resumed work following the incident.  As noted above, the timecard of

the claimant for the time period February 1, 2008 through February 29, 2008, does not reflect that

the claimant left work early during that period.

There is no credible evidence in the record to reflect that the claimant reported the

occurrence of a work-related incident resulting in injury to her low back to either supervisory

personnel if respondent or to her medical providers prior November 2008.  It is undisputed that the

claimant suffered from low back complaints prior to January/February 2008, for which she had

received medical treatment.  In obtaining medical treatment subsequent to February 1, 2008,

claimant did not assert a work-related nexus to her complaint.  Indeed, the claimant specifically

denied that her treatment was the product of a work relate injury.  The claimant has failed to

sustain her burden of proof by a preponderance of the credible evidence that she sustained an

injury arising out of and in the course of her employment with respondent on or about

January/February 2008.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


