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STATEMENT OF THE CASE

A hearing was held on May 21, 2009, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on March 24, 2009.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about June

9, 2007, when the claimant sustained a compensable right knee

injury.

3. The applicable compensation rates for this case are $179.00 for

temporary total disability and $154.00 for permanent partial disability.

By agreement of the parties, the issues to be determined are, as follows:

1. Compensability of claimant’s back injury and entitlement to medical

treatment, past and future, and payment of same with regard to the

back injury.

2. Controversion of all issues relating to the back injury and attorney’s

fees.

3. Claimant reserves all other issues, including the issues of unpaid

temporary total disability and mileage with regard to the knee injury

and entitlement to future temporary total disability and permanent

partial disability, if any, from the date of injury until the date of

maximum medical improvement with regard to the back injury. 

The record consists of a one volume transcript of the May 21, 2009, hearing,

consisting of the testimony of Becky Shull and all documentary evidence consisting

of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1

(medical records with index); Respondents’ Exhibit No. 1 (medical records with

index); Respondents’ Exhibit No. 2 (non-medical records with index).
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FACTUAL BACKGROUND

Claimant is 53 years of age (DOB: January 25, 1956).  She completed high

school and attended Great Rivers Vo-Tech.  She received a CNA license.  She

worked as a first responder for an ambulance service.  She has previously taken

care of the elderly and worked as a pharmacy technician.  She began working for

Lake Village Healthcare on June 8, 2007, as a Certified Nurse Assistant.  Her job

duties included helping residents with their bathing, lifting, feeding, and daily care.

She had previously been going to the nursing home every morning on her way to

her pharmacy tech job to take care of an elderly patient who was a friend.  On June

9, 2007, the second day on the job, she slipped on a wet floor while getting a lunch

tray for a resident and hit her right knee on the concrete floor causing a “goose egg”

the size of a fist at the bottom of her knee.   She reported the incident immediately

and sought medical treatment.  Shull testified that she had previously had a partial

knee replacement on her left knee in 2002-3, but no problems with her right knee

prior to the fall.  She remained on crutches from June 11, 2007, until October 13,

2008.  She underwent a full right knee replacement surgery and remained on a

walker for two to three weeks until she progressed to a cane.  She continues to

require the assistance of a cane.

Shull testified that she began having low back problems after she got the

crutches.  She explained that she had requested the workmen’s comp nurse to get

her off the crutches because it was “killing” her back, but she went through three

nurse case managers.  Since her injury, she has had several falls, including three
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falls out of the shower.  She sprained her big toe and bruised her ribs in the falls.

She explained that the nerve in her low back goes down both legs and makes her

legs not move when she attempts to walk.  She explained that she fell into the

kitchen stove when her leg stayed stiff and received a burn mark on her arm.  She

testified that her back problems began with sharp pains radiating down her legs and

numbness in her feet at night.  She had knots in the right side of her thigh and her

leg would draw.  She explained that she believed her symptoms were related to the

crutches, walker and the cane.  She has continued to have the same kind of back

problems.  

On cross-examination, she testified that she did not hurt her back during the

fall on June 9, 2007.  She has been off crutches since her surgery in October of

2008.  She had a previous MRI on her lower back prior to the fall in 2007.  She also

had a prior EMG nerve conduction test of her lower extremities.  She began

receiving social security disability benefits in the amount of $921.00 per month in

April of 2009.  She has had no diagnostic tests on her back since the fall in 2007.

She denied telling Dr. Peeples in April of 2009 that she was taking care of an

elderly person in the nursing home and could not explain why his records reflected

that information.  She told Peeples that she was having radiating pain from her

lower back that went to her shoulder and down her arm.  She agreed that when she

filled out the workers’ compensation paperwork she only mentioned injuries to her

left elbow and right knee.  She returned to work at Lake Village Healthcare for two

days after she received a letter telling her to “either come back to work or you lose
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your job”.  The first day she worked two hours but couldn’t sit or stand very long.

The assigned work duties were not within her job restrictions and  involved bending

and lifting in excess of ten pounds.  On the second day, she was told to go home

because she told them she was on pain pills.  She testified that she had not had the

recommended tests done because she does not have the money and workers’

compensation has not approved the diagnostic testing.  She testified that she has

not seen any doctors for her back, but is getting advice from the doctors when she

gets treatment on her knee.  She remains on current restrictions from Dr. Martin for

her knee.

Medical records reveal that on June 9, 2007, the claimant injured her left

elbow and right knee when she fell on a spill in the dining room while taking a food

tray to a resident.  She was taken to the emergency room at Chicot Memorial

Hospital.  Records reveal that she had swelling in her right knee and an abrasion

on her left elbow.  She was examined and released for follow-up care with her

primary physician and an MRI if symptoms persisted.  She was treated by Dr. John

Russell at the Lake Village Clinic on June 11, 2007.  His notes reflect that Shull

complained of right knee pain.  He noted that her knee was very swollen, eccymotic.

He noted that the bruising was very significant over the anterior knee below the

patella and tibial area.  Although the knee was not broken and no effusion

observed, he noted puffiness over the prepatellar bursa and reported pain with

weight bearing and walking.  He prescribed mepargan fortis and advised the use

of crutches with a plan to do an MRI if the knee remained painful for a week.   On
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June 20, 2007, Shull returned to the clinic for follow-up reporting that her knee was

not better.  Notes reflect that her right knee was still swollen and bruised.  An MRI

of the right knee was ordered.

On June 25, 2007, the claimant returned to the clinic for follow-up.  Dr.

Russell noted that the right lower extremity has started swelling a couple of days

ago with some effusion noted in the prepatellar area. Notes reflect that Shull also

complained of pain in the left back and sciatica.  He noted “SI joint hurting now

again - from abnormal gait from all of this.”  Russell noted that she remained on

mepergan and was waiting on permission for the MRI.  Notes from June 27, 2007,

reflect that an MRI was scheduled.      

On August 16, 2007, claimant underwent an arthroscopy by Dr. Lipke with

OrthoArkansas.  Records reflect that the claimant underwent physical therapy from

August 27, 2007, until December 3, 2007.  At that time, she was given knee and

lumbar exercises in light of her complaints of back and knee pain.  On September

27, 2007, notes reflect that the claimant reported to the therapist “what really

messed my back up it seems was when I got on those crutches.”  During her

therapy, Shull reported that her strength and function had improved with less but

persistent pain in her knee and back.  On October 8, 2007,  Dr. Lipke released the

claimant to return to work on light duty desk work, if available.   He noted that she

was capable of clerical, sedentary activities with not lifting over ten pounds, no

repetitive bending, stooping, or twisting.  On December 17, 2007, she was

evaluated by Dr. Bryan with Martin Bowen Hefley Orthopedics and released to light
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duty work effective on 12-18-07 with restrictions of “sedentary only walking limited

to personal needs”. She was given the first of five planned injections and crutches

were recommended. 

On March 24, 2008, the claimant was seen by Dr. Martin.  He signed a return

to work slip for March 25, 2008, with restrictions of “No lifting > 10 lbs.  No

squatting, kneeling, climbing, No walking more that 10 min/hour.  She will only be

able to work half days until further notice.”   On April 21, 2008, the claimant was

evaluated by Dr. Russell with complaints that her back was hurting so bad that she

was missing work and working only ½ days for her knee.  She reported edema and

sciatic pain in her lower back with occasional pain down her legs.  Shull reported

that she has had pain ever since her fall on June 9, 2007.  Dr. Russell noted that

she is to have another surgery at some point with regard to her knee.  She was

diagnosed with bilateral Sacroilitis NOS.  She was given injections of DepoMedrol

and Marcaine in each SI joint.  Dr. Martin’s Chart Notes reflect in an un-dated entry

that the claimant’s MRI was evaluated by another radiologist who could not

document Grade IV changes in the knee and notes that this was not documented

at the time of the arthroscopy.  Martin notes “At this point I do not see a reason to

proceed with a TKA or for that matter arthroscopy.  I do not have any other

treatment that would involve surgery other than conservative nonoperative

management.”

On June 25, 2008, she was seen by Dr. Martin for a followup on her right

knee with complaints of knee pain and now instability.  He noted that in one of her
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reviews there was documentation that she had complete loss of the medial joint

space with significant arthritis, which would explain her pain.  He noted that the MRI

did not document this and the other x-rays have not.  Martin opined that she had

progressed to the point that she has Grade IV medial compartment changes and

“now I think at this point she is a candidate for a knee arthroplasty”.   On August 4,

2008, the claimant returned to Dr. Russell for follow-up.  He noted that she was

scheduled for surgery on October 13.  Notes reflect that “she has had a couple of

falls, jammed toe, hurt back.”  He notes that October is the soonest she can have

her operation and that her back was better until she fell. He noted that Dr. Martin

advised her to stop work until surgery.  She was diagnosed with knee pain and

abnormal blood glucose and ordered to remain on her current prescriptions.

On November 20, 2008, the claimant was seen by Dr. Barry Baskin for

follow-up on her right total knee arthroplasty performed on October 13, 2008, by Dr.

Martin.  Baskin notes that Shull has complained a lot of back pain and that she has

had a previous history of back problems and this was all related to a fall in June of

2007 when she fell on her knee.  He noted that she was still getting physical

therapy and still gets sharp pain behind her knee that she feels like is from sciatica

down the right hip and thigh area.  He noted that she has had right leg weakness

and has had an EMG nerve conduction study and MRI in the past which found two

bulges in the lumbar spine and also a facet cyst.  He noted that she has had no MRI

of her back since the fall in June of 2007.  Baskin observed that the claimant was

in no apparent distress.  He noted that she reported tightness in the lumbar
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paraspinals on the right and pain with lumbar extension and end flexion.  She also

reported pain in the low back with straight leg raises and in the right gluteal area

and down the posterior lateral thigh.  He notes no significant edema.  He prescribed

Celebrex and therapy on her back.  He opined that “If she continues to have

problems with her back we may have to see what an updated MRI scan looks like.”

The claimant was seen by Dr. Martin on December 23, 2008.  In a letter to

Dr. Russell, he reports that the claimant was doing fairly well.  He noted that she

still has a lot of back pain which she relates to being on crutches for the last 18

months prior to the knee surgery.  He noted that she tried to see Baskin for this but

needed a referral.  He examined her knee post op two months.  Dr. Martin indicated

that he would continue her in therapy for her knee and start therapy on her back.

He also referred her to Baskin for evaluation of her right leg pain.  He noted that

she would not be able too work until she was seen back in two months.   On

January 28, 2009, Shull returned to Dr. Martin for follow-up complaining of severe

right leg pain which starts in her low back and radiates down to her foot.  He noted

that workers’ compensation would not approve her to see Dr. Baskin.  He opined

that “We still feel this is coming from her low back.  The pain radiates all the way

down her leg.” She was diagnosed with radicular pain, right leg.  Dr. Martin

recommended that her leg pain/back pain be evaluated by Dr. Baskin and that she

remain off work until her next appointment.  She was given a prescription for

Demerol and Phenergan for pain.
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On February 9, 2009, the physical therapist reported that Shull had

completed her twelve visits of therapy associated with her right total knee

arthroplasty.  He noted that all therapy interventions were for her right knee

impairments and no interventions have specifically addressed her low back pain.

He noted that her active and passive mobility at the right knee is sufficient for the

performance of routine functional activities.  However, he noted the confounding

variable of pain related to her low back and radicular symptoms precludes a

completely accurate assessment.  He further noted that her back and radicular

symptoms have limited her ability to participate in higher-level strengthening

activities.

On March 25, 2009, Shull was seen by Dr. Martin for a follow-up of her right

knee reporting that there is little change in the symptoms in the right lower

extremity.  He notes that most of her symptoms seem to be radicular in nature with

pain in the entire leg, all the way down to the foot.  She described the pain as

burning along the anterior aspect of the knee and leg, into the foot.  Upon

examination, Martin observed that she had dull extension and flexion with minimal

swelling and tenderness and no instability.  Martin recommended that Shull see a

physician for her back.  He noted that she preferred Dr. Rosenzweig to perform an

evaluation of the radicular pain in the right lower extremity.   She was kept off work

pending her next appointment scheduled for June 24, 2009.

On April 23, 2009, the claimant underwent an independent medical

examination by Dr. Peeples.  She reported that she had injured her knee in a fall
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on June 9, 2007, at Lake Village Health Care.  She was later seen by Dr Lipke who

performed arthroscopy that did not help.  Other treatments were performed

including a total knee replacement by Dr. Martin.  She was on crutches for 18

months.  She reported that she had developed a lot of right lower extremity pain

which she related to the use of crutches.  She reported that she could not tell how

her knee was doing because her low back hurts so bad.  She stated that her low

back trouble began after using the crutches, but that there had been no

radiographic or MRI evaluation of her low back.  He noted that medical records

reflected that she had an arthroscopy by Dr. Lipke on August 16, 2007.  At the time

of her initial evaluation by Dr. Lipke on July 20, 2007, there was medial

compartment narrowing (a degenerative finding).  Peeples noted that this was

consistent with the known degenerative changes in her opposite knee.  He further

noted that based on the findings during the surgery, the claimant had degenerative

changes which pre-existed the fall.  He noted that there was later treatment with

injections and other non-operative treatment prior to the total knee arthroplasty

performed by Dr. Martin.  Peeples noted that x-rays revealed that the knees showed

a left herniarthroplasty and right total knee tricompartmental, both placed with good

alignment and position.  “Views of the back show preservation of the joint spaces.

There is no obvious pelvic lesion.  There is no instability on flexion/extension of the

lumbar spine.”  In summary, Peeples notes that 

Ms. Shull has a classic, nonanatomic distribution of pain and
unexplained occurrence of back pain. Use of crutches, per se, does
not cause back pain.  There is not an anatomic explanation of the



Shull - F706000 - 12 -

distribution of symptoms radiating from her lumbosacral spine, up to
her scapula and down to her arm.  This is a non-anatomic distribution
as is the circumferential distribution in her lower leg.  This finding
suggests, along with her history of depression and anxiety a
psychological explanation for her difficulties with recovery and for her
symptoms. . . .

As regards her spine, I did not identify a specific abnormality.  I think
it would be wise, in view of the long standing nature of her complaints
and the fact that she professes inability to do any work whatsoever,
to obtain an MRI and a bone scan.  The lumbar MRI would identify
any unusual lesions such as a spinal cord tumor or other unusual
abnormality that might be causing symptoms that do not otherwise fit
a pattern and the bone scan would look for activity in the pelvis or
spine that would correspond to her history of previous degenerative
changes. . . .

My opinions stated in this report are based on the medical information
in the form of medical records provided to me and on physical exam.
Should additional medical information or records be provided, it is
possible my opinions might be modified or changed.  Medicine is an
inexact science, however, the opinions stated above are based on a
reasonable degree of medical certainty.   

DISCUSSION

The claimant contends she sustained a compensable injury to her right knee

and to her back  and is entitled to medical benefits (past and future), temporary total

disability, permanent partial disability and attorney’s fees.  

The respondents contend that all appropriate benefits have been and are

continuing to be paid with regard to this matter.  It is respondents’ position that no

benefits have been denied with regard to the claimant’s knee injury.  The

respondents contend that claimant’s back problems, if any, are not compensable.

I.  Compensability of Back Injury and Additional Medical Treatment

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 
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(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.  A compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).  “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i).  Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).
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The respondents have accepted the June 9, 2007, right knee injury as

compensable and paid medical expenses related to the knee injury.  On the other

hand, claimant contends that she continued to be symptomatic, developed low back

pain and radicular pain into her lower extremities as a result of an extended use of

crutches, and could not perform her regular job duties after the June 9, 2007, injury.

The claimant contends that her low back pain and radicular symptoms in her lower

extremities are a compensable consequence of the right knee injury.   

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. 

When the primary injury is shown to have arisen out of and in the course of

employment, the employer is responsible for every natural consequence that flows

from that injury.  McDonald Equipment Co. v. Turner, 26 Ark. App. 264, 766

S.W.2d936 (1989).  The basic test is whether there is a causal connection between

the two episodes.  Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d

645 (1998), citing Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d

321(1983).  The determination of whether the causal connection exists is a question

of fact for the Commission to determine.  Carter v. Flintrol, Inc., 19 Ark. App. 317,
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720 S.W.2d 337 (1986).  Employers may be liable for injuries resulting from medical

treatment obtained in response to a work-related injury.  See, Air Compressor

Equipment Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).  

In the present case, I find that the claimant does not establish by a

preponderance of the evidence that her low back problems are a compensable

consequence of the knee injury. 

In the instant case, it is undisputed that an incident involving the claimant

occurred at work.  A review of the medical records offered in this case reflect there

is objective medical evidence that the claimant sustained an injury to her right knee

as a result of a work-related incident on June 9, 2007. The primary dispute is

whether claimant has established a causal connection between the work-related

incident and the need for medical treatment for her low back.  In a workers’

compensation case, a claimant must prove a causal connection between the work-

related accident and the disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark.

App. 265, 19 S.W.3d 36 (2000).  The determination of whether a causal connection

exists is a question of fact for the Commission to determine.  Jeter v. B.R. McGinty

Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

 However, the claimant testified as corroborated by the emergency room and

medical clinic records that her initial complaints to the emergency room and her

treating physician did not include any mention of low back problems or radicular

symptoms.  Shull first complained of a low back problem in a follow-up visit to Dr.

Russell on June 25, 2007.  The claimant testified that she did not injure her back
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in the original fall at work, but rather believed it was the use of crutches for eighteen

months which caused her low back and radicular pain.  However, the evidence

demonstrates that Shull had only been on crutches for two weeks at the onset of

her low back complaints.  In addition, the claimant testified that her symptoms have

continued through the date of the hearing in May of 2009 even though she had

stopped using crutches after her knee surgery in October of 2008.  The medical

evidence also establishes that prior to the fall in June of 2007, the claimant had

undergone previous diagnostic medical testing in the form of an MRI of her lumbar

spine and a nerve conduction study on her lower extremities for similar complaints

resulting in findings of two bulges in her lumbar spine and a facet cyst as noted by

Dr. Baskin in his report.  Finally, Dr. Peeples opined within a reasonable degree of

medical certainty that the use of crutches, per se, does not cause back pain.

Moreover, he noted that the claimant’s complaints of pain are a classic

nonanatomic distribution of pain and that his testing did not reveal any specific

abnormality relating to her spine.  While Peeples advised that it would be wise to

obtain an MRI and bone scan in light of the longstanding nature of her complaints

and her professed inability to work, he notes that these tests would potentially

identify unusual conditions such as a spinal cord tumor and other activity that would

correspond to her history of previous degenerative changes.  There is simply

nothing except the claimant’s speculation about the use of crutches in the record

to connect the claimant’s pre-existing low back problems to the June 9, 2007, fall.

See, Smith v. Riceland Foods, Inc., 61 Ark. App. 132, 965 S.W.2d 794 (1998).  It
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appears from my review of the medical reports that the opinions of Dr. Russell are

based on the subjective complaints of the claimant and are speculative at best.

Conjecture and speculation, even if plausible, cannot take the place of proof.  Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). Therefore,

I find that the claimant has failed to prove that her low back problems are

compensable or that she is entitled to additional medical treatment for her low back

from the respondents.  

II.  Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of compensability of a back injury and related

additional medical treatment.  Because I have not found that the back problems are

a compensable consequence of the knee injury and I have not awarded indemnity

benefits, I do not find that the claimant’s attorney is entitled to a statutory attorney’s

fee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about June

9, 2007, when the claimant sustained a compensable right knee

injury.



Shull - F706000 - 18 -

3. The applicable compensation rates for this case are $179.00 for

temporary total disability and $154.00 for permanent partial disability.

4. The respondents have accepted claimant’s right knee injury but have

controverted claimant’s alleged back injury.

5. Claimant has failed to prove by a preponderance of the evidence that

her low back injury is a compensable work-related injury or that it is

a compensable consequence of the compensable right knee injury.

6. Claimant has failed to prove that her need for additional medical

treatment for her low back and radicular symptoms is reasonable and

necessary and causally related to her compensable work-related

injury on June 9, 2007.

7. Claimant reserves all other issues, including the issues of unpaid

temporary total disability and mileage with regard to the knee injury

and entitlement to future temporary total disability and permanent

partial disability, if any, from the date of injury until the date of

maximum medical improvement with regard to the back injury.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


