
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F812396 & F905014

PAMELA SHIREMAN, EMPLOYEE   CLAIMANT

USA DRUG, EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 28, 2009

Hearings conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE J. MARK WHITE,
Attorney at Law, Bryant, Arkansas.

The respondents were represented by HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

 Hearings were held in the above-styled claims on

June 30, 2009, and on July 14, 2009, in Little Rock,

Arkansas.  A Prehearing Order was entered in this case on

April 21, 2009.  The following stipulations were submitted

by the parties either in the Prehearing Order or during the

course of the hearings and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The respondents have controverted this claim in
its entirety.

3. The employee/employer/carrier relationship existed
at all relevant times, including August of 2008
and on December 5, 2008.

4. As of the date of the hearing held on June 30,
2009, the respondents are now accepting the



PAMELA SHIREMAN - F812396 & F905014

2

compensability of the claimant's knee injury
sustained in December of 2008.

5. The claimant's average weekly wage of $429.73
entitles her to compensation rates of $286.00 per
week for temporary total disability and $215.00
per week for permanent partial disability.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited during the

first hearing to the following:

1. The claimant's entitlement to temporary total
disability benefits beginning on or about
December 19, 2008.

2. Whether the claimant was offered work which she
declined which bars her claim for temporary total
disability benefits.

The record consists of the one volume June 30, 2009,

hearing transcript and the exhibits contained therein; the

one volume July 14, 2009, hearing transcript and the

exhibits contained therein; and Mr. Cuffman's July 16, 2009,

letter which I have blue-backed to designate as part of the

record.  

DISCUSSION

The claimant was employed as a photo lab manager at a

USA Drug store on Friday, December 5, 2008, when materials

stacked against a wall shifted and knocked her to the floor. 

She lay with her right leg twisted behind her until a co-
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worker moved the materials off of her about 20 minutes

later.

The claimant was taken to the emergency room at Baptist

Health Medical Center where she was treated for complaints

of right hip, knee and ankle pain.  She received a shot of

Phenergan and was released very early on Saturday morning to

follow up with her primary care physician.  The claimant was

provided a knee immobilizer and a prescription for Vicodin

and discharged on crutches.

The claimant was off work on Saturday and Sunday, then

returned to work her shifts from Monday, December 8, 2009

through December 18, 2009.  On Tuesday, December 9, 2009,

the claimant provided a drug screen specimen and at the end

of her shift on December 18, 2009, the claimant was advised

that her specimen tested positive for marijuana.  During the

course of a meeting with the store manager, the store

pharmacist and the company human resource, benefit and

safety manager, Penny Puddephatt, the claimant signed a form

agreeing to be placed on unpaid Family Medical Leave and to

attend at her own expense a drug rehabilitation program as a

condition of her continued employment with USA Drug.  The

claimant had not returned to work for any employer after
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December 18, 2008, and had not attended any drug

rehabilitation program as of the date of the hearing on June

30, 2009.

When the respondents refused to provide the claimant

any follow up medical care, the claimant contacted her

primary care physician, Dr. Kenneth Johnston, as previously

directed by Baptist Health Medical Center.  Dr. Johnston

ordered an MRI and referred the claimant to Dr. John Wilson. 

The MRI indicated a high grade partial radial oblique tear

involving the posterior horn/posterior root junction of the

medial meniscus, causing medial extrusion of the meniscus in

the claimant’s right knee.  As of April 20, 2009, Dr.

Johnston and Dr. Wilson awaited resolution of this workers’

compensation claim in order to refer the claimant for knee

surgery. 

During a prehearing telephone conference conducted on

April 20, 2009, the respondents’ attorney, Philip Cuffman,

indicated that the respondents denied that the claimant

sustained a work related knee injury on December 5, 2008. 

However, at the start of the first hearing, held on June 30,

2009, Mr. Cuffman indicated that Travelers is now accepting

liability for a work related knee injury sustained by the
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claimant in December of 2008.  (T1 p.4)  During the course

of the hearing, Mr. Cuffman also indicated that Travelers is

now approving the surgery.  (T1 p.25) Further in the

hearing, Mr. Cuffman indicated that Travelers accepts

liability for temporary total disability beginning on the

date that the claimant has her knee surgery.  (T1 p.33) At

the conclusion of the second hearing held on July 14, 2009,

Mr. Cuffman indicated that Travelers would accept liability

for temporary total disability from the point that Dr.

Wilson indicated that the claimant was temporarily disabled. 

(T2 p.17)

The only issue remaining for resolution at this time

for a decision is therefore when the claimant first became

entitled to benefits for temporary total disability.  The

claimant contends that, coincidentally, she was no longer

physically capable of working on the day when she was called

into a meeting after work and given the options of either

termination or signing up for unpaid Family Medical Leave

while she attended a drug rehab program at her own expense.

At the start of the first hearing, the respondents contended

that the claimant was offered work which she declined,

barring her claim for temporary total disability
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compensation.  After reviewing the entire record, I do not

find merit in the respondents’ argument that the claimant

was offered work which she declined.  I do find that the

claimant proved by a preponderance of the credible evidence

that she was within her healing period and entitled to

temporary disability compensation from December 19, 2008,

through the date of the hearing and continuing to a date yet

to be determined, as she contends.

The claimant’s work related injury at issue is a right

knee injury; therefore, the claimant’s injury is considered

a scheduled injury.  See Ark. Code Ann. § 11-9-521(a).  For

a scheduled injury, a claimant is entitled to temporary

total disability benefits until her healing period ends or

until she returns to work, whichever occurs first. Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d

822 (2002).  The healing period continues until the injured

employee is as far restored as the permanent character of

the injury will permit.  The healing period ends once the

underlying condition has become stable and when nothing

further in the way of medical treatment will improve the

permanent character of the injury.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The
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persistence of pain is not sufficient, by itself, to extend

the healing period provided that the underlying condition

has stabilized.  Id.

In the present case, the claimant has to date been

unable to receive the orthopedic surgery necessary to

properly treat her right knee injury.  I therefore find that

the claimant remained within the healing period for her

right knee injury at the time of the second hearing held on

July 14, 2009.       

I also find that the claimant is entitled to temporary

total disability compensation from the date she last worked

on December 18, 2008, through the date of the hearing held

on July 14, 2009, and continuing to a date yet to be

determined.  

The reasoning of the Arkansas Court of Appeals in

Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d

899(2002) appears to be relevant to the “return to work”

circumstances presented in the present case.  In this

regard, while one might argue that Ms. Shireman “returned to

work” when she continued to work for the respondents between

December 8, 2008, and December 18, 2008, I note that in

Biles the claimant (1) kept working after his injury, (2)
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continued to work for six months until he was terminated by

his employer for alleged misconduct, and (3) was fully

performing his job prior to termination.  Notwithstanding

the claimant’s continued work in Biles, the Court of Appeals

reasoned for purposes of a temporary total disability award

that:

In light of the legislative purpose, it would
be ludicrous to assume that the legislature sought
to penalize workers who sustain scheduled
injuries, or to deter such workers from making a
good-faith effort to return to the work force
following such an injury.  Section 11-9-521(a)'s
brief reference to temporary disability benefits
merely establishes the right of a worker who has
sustained a scheduled injury to such benefits, and
was clearly not intended to bar additional
temporary total disability benefits following an
unsuccessful attempt to return to the workforce.
See Roberson v. Waste Management, 58 Ark. App. 11,
944 S.W.2d 858 (1997).

"Return to work" is not defined by the Act,
and we think it would be a gross perversion of the
purpose of the Workers' Compensation Act to hold
that appellee "returned to work" pursuant to §
11-9-521(a) by continuing to report to work
following his injury.  In our view, appellee never
left work. Appellee could not leave work - without
being terminated for absenteeism - until he had
been evaluated by a physician and given an
off-work slip. Appellee requested medical care and
evaluation, but appellant refused to provide it. 
No reasonable construction of the term "return to
work" would permit an employer to coerce an
injured worker to abandon his claim to temporary
disability benefits by denying him reasonable and
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necessary medical treatment for an admittedly
compensable injury. [footnote omitted]

Likewise in the present case, since the claimant never

left work immediately following the December 5, 2008 injury

until she was given the option of either termination or

unpaid Family Medical Leave on December 18, 2008, I find

that this period of employment was not a “return to work”

within the meaning of Ark. Code Ann. § 11-9-521(a) pursuant

to the Court’s reasoning in Biles, supra.

With regard to Travelers’ contention regarding the

claimant refusing employment, I note that Arkansas Code

Annotated Section 11-9-526 provides:

If any injured employee refuses employment
suitable to his or her capacity offered to or
procured for him or her, he or she shall not be
entitled to any compensation during the
continuance of the refusal, unless in the opinion
of the Workers’ Compensation Commission, the
refusal is justified.

     In the present case, I do not find persuasive

Travelers' contention for two reasons.

First, I find that the claimant was not offered

continued employment in the meeting after her shift on

December 18, 2009.  She was instead taken off work by

her employer and offered the alternatives of either
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termination or unpaid Family Medical Leave with the

possibility of future employment contingent on a number

of things occurring, including the claimant finding a

rehab program within ten days, finding a way to pay for

a rehab program without income from her job, and then

completing the program and additional drug testing to

the satisfaction of USA Drug.  While I in no way mean

to suggest that it would appear to me inappropriate for

a retail drug store to require employees with a

positive drug test to complete an employee-financed

rehabilitation program as a condition to further

employment, I do find that the options presented to the

claimant on December 19, 2008, by USA Drug were not an

offer of employment as Travelers contends, so as to bar

a claim for temporary disability benefits by an injured

worker. 

In Superior Industries v. Thomas, 72 Ark. App. 7,

32 S.W.2d 52 (2000), the Court found that the plain

language of Arkansas Code Annotated Section 11-9-526

simply does not apply to deny temporary disability when

the claimant’s employment is terminated by an employer

for alleged misconduct.  In Barnette v. Allen Canning
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Co., 49 Ark. App. 61, 896 S.W.2d 444 (1995), the Court

likewise noted that a supervisor’s suggestion that an

employee might be rehired if she re-applied for light

duty work did not constitute an offer of employment. In

the present case, as in Barnette, the evidence

establishes only that the claimant might be allowed

back to work if her employer so chose at a later date.  

Second, even if USA Drug’s actions on December 18,

2008, might be considered an offer of continuing

employment, I find credible the claimant’s testimony

that by December 18, 2008, she could no longer perform

the sitting and standing required in her job.  In

concluding that the claimant was unable to work after

December 18, 2008, I note that Dr. Wilson is the only

physician to render an opinion regarding the claimant’s

capacity to work, and I find credible Dr. Wilson’s

opinion on June 19, 2009, that the claimant was unable

to work after ten days.  I am also persuaded that the

claimant was disabled based on the meniscus injury

indicated on the claimant’s MRI, and I find that the

claimant’s disability is supported by the Baptist

Health Medical Center report indicating that the
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claimant was prescribed a knee immobilizer, Vicodin and

left the hospital ambulating on crutches.   Finally, I

note that while the claimant was able to obtain some

degree of assistance at work from an assistance

manager, Ms. Puddephatt confirmed that the claimant

would not be provided light duty work by USA Drug

without first obtaining medical restrictions, even

though Travelers would not authorize any medical

treatment necessary to obtain medical restrictions.

The claimant's testimony regarding her difficulty

standing and sitting at work, Dr. Wilson’s opinion that

the claimant was incapable of work at all relevant

times, the claimant’s use of a brace, prescription pain

medication, and crutches as documented by Baptist

Heath, and the nature and extent of the claimant’s

surgical injury documented by MRI persuade me as a

preponderance of the evidence that the claimant could

not continue her regular work in the photo lab, or

engage in any other work after December 18, 2008. 

Consequently, even if the document tendered to the

claimant on December 18, 2008, could somehow be

construed as an offer of continued employment, I find
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that such work would not be within the claimant’s

physical capacity.  On this record, I instead find that

the claimant proved by a preponderance of the evidence

that she was completely unable to work as a result of

her knee injury starting on December 19, 2008, through

the date of the second hearing on July 14, 2009, and

continuing to a date yet to be determined.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The respondents have previously controverted
this claim in its entirety.

3. The employee/employer/carrier relationship
existed at all relevant times, including
August of 2008 and on December 5, 2008.

4. As of the date of the hearing held on
June 30, 2009, the respondents are now
accepting the compensability of the
claimant's knee injury sustained in December
of 2008.

5. The claimant's average weekly wage of $429.73
entitled her to compensation rates of $286.00
per week for temporary total disability and
$215.00 per week for permanent partial
disability.

6. I find that the claimant is entitled to
temporary total disability compensation
beginning on December 19, 2008, through the
date of the hearing held on July 14, 2009,
and continuing to a date yet to be
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determined.

7. I find that the claimant did not refuse
employment suitable to her capacity so as to
bar any portion of her current claim for
temporary total disability benefits.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All

accrued sums shall be paid in a lump sum without

discount and this award shall earn interest at the

legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995), and Burlington

Industries, et al v. Pickett, 64 Ark. App 67, 983

S.W.2d 126 (1998); reversed on other grounds 336 Ark.

515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25%

attorney’s fee on the indemnity benefits awarded

herein, one-half of which is to be paid by the claimant

and one-half to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715 and Death &

Permanent Total Disability Trust Fund v. Brewer, 76

Ark. App. 348, 65 S.W.3d 463 (2002). 
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IT IS SO ORDERED.

MARK CHURCHWELL
Administrative Law Judge


