
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F504371

MANUEL SERNA, EMPLOYEE CLAIMANT

LEXICON, INC., EMPLOYER RESPONDENT

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED NOVEMBER 10, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on November
6, 2009, at Jonesboro, Craighead County, Arkansas.

Claimant appeared pro se, and with a personal interpreter, David Selinas.

Respondents represented by Mr. Joseph H. Purvis, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted November 6, 2009, to determine whether this claim

should be dismissed for lack of prosecution pursuant to Ark. Code Ann. §11-9-702.

This claim has been the subject of a prior hearing.  The immediate hearing

was scheduled at respondents’ request solely on the issue of respondents’ Motion

to Dismiss the claim.  As noted above, the claimant appeared with his personal

interpreter.  The claimant is limited in his ability to understand the English

language.  He appeared at the hearing to oppose respondents’ Motion to Dismiss.

A summary of the procedural history of this claim is warranted.  First, it is

undisputed that the claimant sustained a compensable injury arising out of and

during the course of his employment with Lexicon, Inc., on January 21, 2005.



-2-

Specifically, respondents acknowledge that the claimant sustained a compensable

head injury on that date while controverting the compensability of an alleged back

injury.  It was further stipulated that the claimant’s average weekly wage was

sufficient to entitle him to compensation rates of $426.00 per week for temporary

total disability and $298.00 per week for permanent partial disability if applicable.

A hearing was conducted on January 6, 2006, specifically, to determine whether,

in addition to the admitted head injury, the claimant sustained a back injury on

January 21, 2005.  The claimant was represented by Attorney James W. Harris at

the prior hearing.  An Opinion was filed by this Administrative Law Judge on

February 15, 2006.  The following findings of fact and conclusions of law were

made in the February 15, 2006, Opinion and Order:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that, in
addition to the admitted head injury, he also sustained a compensable back
injury arising out of and during the course of his employment which required
medical services as reflected by medical evidence supported by objective
findings, and which was caused by a specific incident identifiable in time and
place of occurrence on January 21, 2005.

4. Respondents are responsible for all outstanding hospital, medical, and
related expenses related to the claimant’s back claim, and, respondents
remain responsible for continued, reasonably necessary medical treatment.

5. Claimant’s healing period had not ended as of the date of the within hearing.
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6. The claimant has failed to prove that he is entitled to temporary total
disability benefits.

7. By necessity, all additional issues are specifically reserved pending further
development of the medical evidence.

Respondents filed a timely appeal to the Administrative Law Judge Opinion.

In an Opinion filed August 1, 2006, the Full Workers’ Compensation Commission

affirmed and adopted the decision.  Next, respondents appealed the Full

Commission Opinion and Order to the Arkansas Court of Appeals.  A Mandate was

issued on May 22, 2007, affirming the Commission Opinion.  Accordingly, the prior

decisions are now final and the law of the case.

No further action was taken by either the claimant or claimant’s attorney

following the initial litigation.  The next correspondence received in this claim was

a March 24, 2009, letter from the claimant to the Commission advising that he had

terminated the services of his attorney because, “The case has been on-going for

the past two (2) years and nothing has happened.”  (Commission Exhibit 1)

By letter dated March 26, 2009, the Commission’s Clerk acknowledged

receipt of claimant’s March 24, 2009, letter while noting that Attorney James Harris

would no longer represent the claimant.  A copy of the Clerk’s letter was sent to

both prior attorneys of record.  (Commission Exhibit 2)

The next correspondence received in this claim was a September 17, 2009,

letter from respondents requesting that the claim be dismissed for want of

prosecution.  It must be noted that although a copy of the letter was sent to
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claimant’s prior attorney, no copy was shown to the claimant.  (Commission Exhibit

3)

The claim was then reassigned to this Administrative Law Judge to consider

the Motion.  A letter was sent to the claimant on September 30, 2009, enclosing a

copy of respondents’ letter, and requesting that he respond, in writing, within twenty

(20) days.  Claimant was advised that failure to respond could result in dismissal

of the claim.  A copy of the notice was received as reflected by return receipt of

Certified Mail.  (Commission Exhibit 4-5)

Because the claimant failed to respond, a hearing was scheduled for

November 6, 2009.  Again, the claimant appeared with an interpreter, specifically,

to contest the dismissal of his claim.  Although it was apparent from the claimant’s

responses to questions at the hearing that he did not understand the nature of the

proceedings, he opposed the dismissal.  In response to questions from the

Commission, as well as from respondents’ attorney, it appears that any

communications addressed to the claimant’s previous attorney were not

communicated to the claimant.  Further, I feel compelled to point out that

respondents’ attorney stated that he never received the communications from the

Commission advising that the claimant was no longer represented by an attorney.

Although respondents’ attorney cross-examined the claimant concerning his failure

and/or refusal to seek follow-up medical treatment, the sole issue presented at the

November 6, 2009, hearing concerned respondents’ Motion to Dismiss.
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From a review of the record as a whole, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The prior Opinions of record filed in this claim are now final and the law of

the case.

3. Respondents have filed a Motion that the claim be dismissed pursuant to

Ark. Code Ann. §11-9-702.  Dismissal of the claim under A.C. A. §11-9-702

is not proper.

4. Respondents’ Motion to Dismiss must be denied.

DISCUSSION

Ark. Code Ann. §11-9-702(d)(Repl. 2002) provides:

(d)     If within six (6) months after the filing of a claim for additional compensation
no bona fide request for a hearing has been made with respect to the claim, the
claim may, upon motion and after hearing, if necessary, be dismissed without
prejudice to the refiling of the claim within the limitation period specified in
subsection (b) of this section.

As noted above, the claimant filed a claim for additional benefits which was

the subject of a prior hearing which is now a final decision and the law of the case.

There has been no claim for additional benefits since the prior Opinion and Award

which is now a final decision and the law of the case.  Although respondents may

have  certain  defenses  to  a  claim  for  additional benefits, the only issue

presented  at  the  immediate  hearing  concerned  respondents’  Motion  to



-6-

Dismiss  which  is  not  warranted  under  the  provisions  of  A.C.A. §11-9-702.   At

respondents’  request,  and  pursuant to Dillard v. Benton County Sheriff’s Office,

87 Ark. App. 379,       S.W.3d       (2004), a hearing was scheduled on the Motion.

After full consideration of the facts, issues, and the law, together with

claimant’s objection to the Motion, it is hereby determined that respondents’ Motion

should be, and it is, hereby denied.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


