
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F803188

EPHRIAM SEREAL, EMPLOYEE
CLAIMANT

PULASKI COUNTY SPECIAL 
SCHOOL DISTRICT, EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOC. WCT
C/O RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 8, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE PHILIP M. WILSON,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE BETTY HARDY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 22, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on August 10, 2009.  The

following stipulations were submitted by the parties, either

in the Prehearing Order or during the course of the hearing,

and are hereby accepted:

1. The employee-employer relationship existed on
August 8, 2007.

2. The claim has been controverted it its entirety.

3. The claimant's average weekly wage of $169.40
entitles him to compensation rates of $113.00 per
week for temporary total disability benefits and
for permanent partial disability benefits.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of a low back injury.

2. Medical expenses.

3. Temporary disability from February 16, 2009 to
April 1, 2009.

4. An 8% anatomical impairment rating.

5. Attorney’s fee.

6. Compensation rate (resolved by stipulation).

Respondent:

1. Compensability.

2. Notice. (on January 28, 2008).

3. Offset under Ark. Code Ann. § 11-9-411 (reserved).

The record consists of the September 22, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant contends that he sustained a compensable

back injury while lifting at work on or about August 8,

2007, in the course of his employment as a custodian for the

Clinton Elementary School in the Pulaski County Special
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School District.  The School District has denied that the

claimant sustained a compensable injury.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, the evidence which most supports

the claimant’s claim is his testimony and an opinion

rendered by his treating surgeon, Dr. Richard Jordan.  

The claimant testified that prior to the start of the

2007-2008 school year he was moving furniture and books from

the school library to the media hall at the direction of Ms.
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Jackie Parker.  (T. 9) The claimant testified that on

approximately August 8, 2007:

Well, I lifted some, a lot of stuff in there, and
then, you know, I felt some sort of a sting like
in my back, and then I didn’t even worry about it,
you know, I didn’t even think about it at all.  I
just continued to go on like that.  So that
same–the week, I had to take my grandson to
Houston, and I was sitting, driving, got my wife
driving, and I felt my legs start going dead.  And
I told her, I said, “Martha, you know, there is
something bad going on here.”  And she said–
                     ...
And then it continued going on like that, and then
I just continued to–it started hurting, hurting,
you know, hurting, so I said, well, I’m going to
have to go to the doctor.  She told me to go to
the doctor.  And then, when we got back, I went to
the doctor.  (T. 10)

The claimant testified that the first person at the

school that he mentioned his back problem to was his lead

man, Mr. Watson.  (T. 11) The claimant testified that he did

not remember when he spoke to Mr. Watson, but that he

recalls telling Mr. Watson that he did not know whether or

not he had hurt his back. (T. 12) The claimant testified

that he told Ms. Jackson, a teacher, that he had hurt his

back, but that he does not remember when he talked to Ms.

Jackson.  (T. 15-16)  The claimant testified that he also

told Ms. Parker that he had hurt his back after he was

diagnosed by his doctor, and Ms. Parker had the claimant
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fill out an accident report.  (T. 14) Jackie Parker is the

principal at Clinton Elementary School.  (T. 37) 

Dr. Jordan’s February 16, 2009, surgical report

indicates that the claimant’s MRI showed a combination of

disc protrusion and facet overgrowth causing foraminal

stenosis.  Dr. Jordan reported that the claimant had

experienced progressively severe back and leg pain, and Dr.

Jordan performed a decompression with an L4-5

hemilaminectomy and diskectomy.  (R. Exh. 1 p. 30)

Dr. Jordan testified as follows regarding disk

herniations and symptoms:

Q. The type of herniated disc that Mr. Sereal had
- would you expect it to cause immediate pain and
problems when it occurred, or would it be
something that develops over time?

A.  Actually, I would anticipate both.  The usual
circumstance is that there’s some immediate pain -
usually back - and then, over time, there’s more
leg pain.  A lot of time, people don’t even
appreciate that there’s been a significant injury
because people have a little back pain, on and
off, all their lives, and they don’t realize that
there’s something really significant until they
have leg pain later. (R. Exh. 2 p. 14)

Dr. Jordan issued a written opinion that a work related

injury was the major cause of the claimant’s impairment. 

(C. Exh. 1 p. 14)  Dr. Jordan testified that the claimant
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told Dr. Jordan that the claimant hurt himself moving a box

of books and a desk.  (R. Exh. 2 p. 12) Dr. Jordan testified

that he is dependent on what the patient tells him in

identifying what causes a ruptured disk.  (R. Exh. 2 p. 13)

However, after considering the entire hearing record, I

do not find the claimant’s account of events credible, and I

find that the claimant failed to prove that he sustained a

back injury at work on or about August 8, 2007, for the

following reasons.  

First, to the extent that the claimant testified that

he told his wife, Ms. Jackson and Mr. Watson, about a back

injury at work, I note that neither the claimant’s wife or

Mr. Watson testified at the hearing to corroborate the

claimant’s account.  Ms. Jackson testified that the claimant

did not complain to her about hurting his back while he was

moving books before the start of the 2007-2008 school year. 

(T. 35) Ms. Jackson testified that the claimant did mention

to her later that he had hurt his back, but not when he was

moving the books.  (T. 35) Ms. Jackson testified that she

did not recall whether or not the conversation occurred

before the Christmas break.  (T. 35) Ms. Jackson was also

not asked and did not indicate in her testimony whether or
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not the claimant indicated to her that he had hurt his back

at work at whatever point he told her that he had hurt his

back.  (T. 34 - 36)    

Second, to the extent that the claimant testified that

he developed leg pain on a trip to Houston within days after

August 8, 2008, that he went to the doctor when he got back,

and that Dr. Dixon was the first doctor that he saw, I note

that the record contains no reports from Dr. Dixon or any

other physician from August of 2007, September of 2007,

October of 2007, or November of 2007.

Third, I note that the first medical report in the

record after August 8, 2007, is the December 27, 2007,

report of Dr. Thomas Rooney, an orthopedist.  While Dr.

Rooney’ report does describe the claimant complaining of

pain from the right buttock down his posterior thigh to just

below the knee for the last six months, Dr. Rooney’s report

makes absolutely no reference to the claimant purportedly

sustaining any type of injury at work.  (C. Exh. 1 p. 1)

Fourth, the first report of any alleged work related

back injury to either a doctor or a school employee that I

can find corroborated anywhere in the hearing record, is the

claimant’s report of an alleged injury to the school
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district on January 28, 2008, provided some seven days after

a January 21, 2008, MRI indicated back abnormalities, and

five days after Dr. Rooney opined that the claimant’s

symptoms appear more compatible with a disc in the back than

with avascular necrosis in the hips.  (C. Exh. 1 p. 3-7; R.

Exh. 3)

Fifth, I note that the claimant acknowledged at the

hearing that he testified in his prior deposition that the

only reason he reported the condition as a work related

injury was because that was the only place that he had been

doing any lifting.  (T. 21)

Sixth, I note that in treating the claimant and in

rendering his opinion on causation, the prior medical

records that Dr. Jordan reviewed were an MRI report from

January of 2008 and a physician’s report from January of

2009.  (R. Exh. 2 p. 17) Consequently, Dr. Jordan did not

have a September 23, 2002, report indicating that the

claimant was treated for back pain.  (R. Exh. 1 p. 1) Dr.

Jordan did not have the May 18, 2004, report indicating that

the claimant was treated for back pain.  (R. Exh. 1 p. 2)

Dr. Jordan also apparently did not have the June 1, 2007,

medical report indicating that the claimant was seeking a



EPHRIAM SEREAL - F803188

9

Percocet prescription refilled even though his examination

was normal and he reported that his prior symptoms of

burning and tingling in his toes and fingers had subsided.

(R. Exh. 1 p. 4)     

In light of the five month gap between the date of the

alleged injury and the claimant’s report of an alleged

injury to his employer, the four month gap between the date

of the alleged injury and the first medical report in the

hearing record thereafter, the lack of mention of any

alleged work related injury in Dr. Rooney’s December 27,

2008, report, the lack of corroborating evidence to support

the claimant’s testimony that he may have discussed an

injury with his wife, with a teacher, and with his leadman

in the days or weeks after August 8, 2007, and the

claimant’s prior history of back pain, I do not find

credible the claimant’s testimony that he injured his back

at the school on or about August 8, 2007, and I do not find

credible Dr. Jordan’s medical opinion which was based on a

history provided to Dr. Jordan by the claimant.  Because I

do not find credible the claimant’s testimony about an

alleged injury at the school in August of 2007 or Dr.

Jordan’s opinion based on that account of events, I find
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that the claimant has failed to establish by a preponderance

of the credible evidence that he sustained a back injury

lifting books and a desk on or about August 8, 2007, as he

contends.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer relationship existed on
August 8, 2007.

2. The claim has been controverted it its entirety.

3. The claimant's average weekly wage of $169.40
entitles him to compensation rates of $113.00 per
week for temporary total disability benefits and
for permanent partial disability benefits.

4. The claimant has failed to prove by a
preponderance of the evidence that he sustained a
compensable back injury on or about August 8,
2007.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


