
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F610291

KEVIN SANDERS, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 24, 2009

Hearing before Administrative Law Judge Barbara W. Webb on August 26, 2009,
in Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se. 

Respondents represented by Mr. Richard S. Smith, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 26, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on June 30, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on September 6,

2006, when the claimant sustained a compensable injury to the right

ankle.

3. The claimant was earning sufficient wages to entitle him to a

compensation rate of $458.00 for temporary total disability and

$344.00 for permanent partial disability benefits.

4. Respondents have paid temporary total disability benefits from

September 7, 2006, through March 14, 2007.

5. Respondents have paid medical benefits, including those awarded in

the Opinion of December 31, 2007.

By agreement of the parties, the issue presented at the hearing is: 

1. Claimant’s entitlement to additional benefits, specifically, payment of

a permanent impairment rating of 7% to the body as a whole (17% to

the lower extremity below the knee).

2. Claimant’s entitlement to additional medical treatment.

3. Claimant reserves all other issues.

CONTENTIONS

The claimant contends that he is entitled to payment of the impairment rating

of 7% to the body as a whole (or 17% to the lower extremity below the knee) given

by Dr. Richardson.  The claimant further contends that he is entitled to payment for

the July 29, 2009, visit with Dr. Richardson, the replacement cost of an ankle brace



Sanders - F610291 - 3 -

and custom inserts for his shoes as recommended by Dr. Richardson, and

additional physical therapy. 

The respondents contend that the claimant is not entitled to any permanent

partial disability benefits.  The respondents further contend that they have paid the

claimant all of the benefits to which he is entitled.  

The record consists of a one volume transcript of the August 26, 2009,

hearing, consisting of the testimony of the claimant, Kevin Sanders, and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order);

Claimant’s Exhibit 1 (Medical Records with Index); Respondents’ Exhibit No. 1

(Medical Records with Index); Respondents’ Exhibit No. 2 (DVD - Surveillance

Video).  In addition, I have also incorporated by reference the transcripts of the

September 25, 2007, and October 8, 2007, hearing, including the deposition

transcript of the claimant taken August 15, 2007.

FACTUAL BACKGROUND

The claimant, Kevin Sanders, is 43 years of age (dob 8/10/66).  He lives in

Wynn, Arkansas.  He is currently employed by Multiband, a division of Direct TV,

as an installer of satellites and cable wires.  He was previously employed at the

Arkansas Department of Correction for eight years as a correctional officer and

sergeant.  He described the injury that was accepted as compensable on

September 6, 2006, as follows:

There was a fight that broke out in the barracks.  I run down to the
barracks, went inside the barracks to handcuff.  I grabbed one of the
inmates and handcuffed him.  As I was bringing him down the steps,
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I don’t know if my foot got caught in one of the steps at the bottom of
it, but anyway I tripped and fell to the floor and I felt my ankle bend.

He explained that he injured his right ankle.  He was originally treated by Dr.

Jacobs and was subsequently referred to Dr. Dickson and ultimately referred to  Dr.

Richardson, an orthopedic surgeon.  He underwent surgery on his right ankle on

February 6, 2008, by Dr. Richardson.  He was released in November of 2008 with

restrictions to return to work.  He attempted to find work within his permanent

restrictions.  He went through some training classes with Direct TV and ultimately

was hired to work for Multiband.  Following his surgery, he was sent to physical

therapy three times a week after getting his ankle out of the walking boot to a

Malleotrain brace.  He continues to wear the brace to keep the swelling down in his

ankle.  On October 8, 2008, Dr. Richardson recommended that he continue his

therapy for three more weeks.   On November 5, 2008, Dr. Richardson assigned an

impairment rating of 7% and released him to return to work with permanent

restrictions.  Sanders testified that the respondents had paid for one replacement

brace but had not paid for the last replacement or custom inserts for his shoe.  He

explained that he needed additional therapy to strengthen his ankle.  He denied

telling Dr. Braden that he had complete pain relief in his ankle or that he could walk

without difficulty.  Sanders testified that he told Dr. Braden that his ankle swelled

up at all times.  He takes Tylenol or Motrin for pain.  He explained that he could not

walk on the treadmill for the length of time that Braden requested.  Sanders testified

that he believed another couple of months of therapy would help his ankle.  



Sanders - F610291 - 5 -

On cross-examination, Sanders testified that Dr. Richardson had told him on

November 5, 2008, that he would probably have swelling in his ankle for another

year or so.  He testified that he limped when he walked.  He testified that the doctor

observed him walking up and down the hallway.  He testified that he paid for a new

brace and a doctor’s visit to Dr. Richardson on July 29, 2009.  

Medical records reflect that the claimant underwent surgery on March 25,

2008, for a right superior peroneal retinacular repair, right peroneal groove

deepening with osteotomy, and right tenolysis of low-lying peroneus brevis muscle

belly.  He returned for regular monthly post-op evaluations and underwent physical

therapy.  On June 9, 2008, he was released to sedentary duty only.  On August 6,

2008, he was released to light duty with no repetitive squatting or bending, no

prolonged standing, no lifting over 20 pounds, no stair climbing, or climbing of

ladders.  On September 3, 2008, Sanders returned to Dr. Richardson.  Notes reflect

that he was doing very well and would be able to go back to regular duty in

approximately four weeks.  On November 5, 2008, Sanders returned for a follow-up

evaluation with reports of some swelling and a little bit of pain.  He was given

permanent restrictions of no prolonged standing, running, or walking, no lifting over

45 pounds, and no repetitive climbing of ladders or stairs.  He was given a

Malleotrain brace.  Dr. Richardson noted that he may need custom inserts with

lateral sole and heel wedge on the right every 11 months and a new brace every

11 months.  Richardson noted that Sanders had a mild derangement with an

antalgic limp with shortened stance phase and released him at maximum medical
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improvement with a 7% whole person impairment rating based on the 4th Edition of

the Guides to Evaluation of Permanent Impairment.  On July 29, 2009, Sanders

returned to Dr. Richardson.  Richardson noted that he had gone back over his

examination including “observed his stance walking up and down my office.  He has

a shortened stance phase and a mild to moderate gait abnormality. This translates

into a fourth edition, Table 36, impairment of 7 percent whole person”.

On October 29, 2008, Sanders underwent a functional capacity evaluation

at the request of Dr. Richardson.  The FCE concluded that “Mr. Sanders objectively

meets a medium work range level.”  On January 19, 2009, Sanders underwent an

impairment evaluation by Dr. Braden.  He notes that Sanders reports that since his

operative intervention he has had complete pain relief in the ankle itself and that

he has intermittent swelling.  Braden noted that he did not see any evidence of

marked swelling or edema around the ankle.  He noted that when Sanders walked

backwards, his antalgic gait disappeared.  As a result of his examination, Braden

concludes that he could not assign a gait derangement impairment since he could

not find evidence of derangement of his gait and that his FCE did not give any

objective evidence of an antalgic gait.  Braden opined within a reasonable degree

of medical certainty that Sanders had a 0% impairment to the whole person since

he had successful surgical intervention with no continued symptomatology with

intermittent swelling that does not limit his overall functional capabilities.  On

February 1, 2009, Braden issued a follow-up report.  He noted that he had

observed Sanders on the CD from the Arkansas Insurance Department and saw no
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evidence of any gait derangement nor abnormality of his gait and reaffirmed his

conclusion that Sanders had 0% impairment to the whole person.    

 DISCUSSION

In this case, the respondents accepted the injury as compensable and paid

medical expenses and temporary total disability benefits from September 6, 2006,

until March 19, 2007, when the claimant’s surgery was cancelled and benefits were

suspended after the respondents learned that claimant had postponed

recommended surgery twice due to false reasons.   Following an earlier hearing,

it was determined that the recommended surgery and continuing medical treatment

provided by Dr. Richardson was reasonable and necessary and related to the

compensable injury.  The claimant underwent the recommended surgery on March

25, 2008.  Records reflect that he has a very successful recovery and was released

to sedentary work on June 5, 2008, to light duty work with permanent restrictions

on August 6, 2008, and finally was determined by Dr. Richardson to be at maximum

medical improvement with permanent restrictions on November 5, 2008, with a 7%

whole person impairment based on an observed shortened stance phase and a mild

to moderate gait abnormality in accordance with Table 36 of the 4th Edition of the

Guides.  

On the other hand, Dr. Braden determined to a reasonable degree of medical

certainty after an independent evaluation that the claimant exhibited no gait

derangement and therefore was not entitled to any impairment.
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A review of the DVD reveals the claimant walking from his truck into various

stores and standing for a period of time while visiting with another gentleman on

October 28, 2008, and October 29, 2008.  For the time periods depicted in the

video, Sanders appears to have no difficulty walking or standing nor does he

appear to walk with a shortened stance or limp.

A. Anatomical Impairment

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period has ended.  Excelsior Hotel v.

Squires, 83 Ark. App. 26, 115 S.W.2d 823 (2003), citing Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  Any determination of the

existence or extent of physical impairment just be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-704(c).  Pursuant to Ark.

Code Ann. § 11-9-522 (g), the Commission must adopt an impairment rating guide

to be used in assessing anatomical impairment.  The Commission has therefore

adopted the Guides to the Evaluation of Permanent Impairment (4th Ed. 1993)

published by the American Medical Association.  See, Workers’ Compensation

Laws and Rules, Rule 099.34.  The Commission is authorized to decide which

portions of the medical evidence to credit and to translate this medical evidence

into a finding of permanent impairment using the AMA Guides.  See, Avaya v.

Bryant, 82 Ark. App. 273, 105 S.W.3d 811 (2003), citing Polk County v. Jones, 74

Ark. App. 159, 47 S.W.3d 904 (2001).  The Commission may assess its own

impairment rating rather than rely solely on its determination of the validity of the



Sanders - F610291 - 9 -

ratings assigned by physicians. Id.  It is recognized that medical evidence

supported by objective findings is not required to establish each and every element

of compensability.  Stephens Truck Lines v. Millican, 58 Ark. App 275, 950 S.W.2d

472 (1997).  All that is required is that the medical evidence of the injury and

impairment be supported by objective findings, Ark. Code Ann. §§ 11-9-102(4)(D),

11-9-704(c)(1)(B) (Repl. 2002), i.e. findings that cannot come under the voluntary

control of the patient.  Ark. Code Ann. § 11-9-102 (16)(A)(i).  Singleton v. Pine Bluff,

97 Ark. App. 59 (2006), 244 S.W.3d 709(2006).

In the instant case, the parties have stipulated that the claimant had a

compensable injury to his right ankle.  Dr. Richardson, the claimant’s treating

physician, has opined on both November 5, 2008, and July 29, 2009, that the

claimant is entitled to a 7% permanent impairment based on Table 36 of the

Guides, in light of his observations and examination of the claimant.  Dr. Braden

has opined that the claimant has a 0% impairment, because although he observed

an antalgic gait when the claimant was walking forward, the gait dissipated when

he walked backwards.  Braden also noted that the video did not display any

abnormality in the claimant’s gait.  Based on the medical evidence, I find that the

opinion of Dr. Richardson is entitled to greater weight than the opinion of Dr.

Braden.  Dr. Richardson was the claimant’s treating physician since 2007.  He is an

orthopedic surgeon and performed the surgery on the claimant’s right ankle.  He

has conducted monthly post-operative examinations of the claimant.  He has

determined the claimant to be at maximum medical improvement but has placed
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permanent restrictions on the claimant.  His opinions were reinforced by the

Functional Capacity Evaluation conducted in October of 2008.   On the other hand,

Dr. Braden relies on his one examination in January of 2009 and the limited

observations of a video on two days in October of 2008.    

B.  Additional Medical Treatment

In addition, the claimant seeks payment for the July 29, 2009, visit with Dr.

Richardson, the replacement cost of an ankle brace and custom inserts for his

shoes as recommended by Dr. Richardson, and additional physical therapy.    

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.  

In the instant case, on November 5, 2008, Dr. Richardson examined the

claimant’s ankle.  He noted that he still had some swelling.  He placed him on

permanent restrictions and noted that he would need to wear a Malleotrain brace

and might need custom inserts with lateral sole and heel wedge on the right which

would need to be replaced every 11 months.   On July 29, 2009, Richardson re-

examined the claimant, including observations of his stance and gait.  Richardson

reaffirmed his earlier conclusions and assignment of a 7% whole person
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impairment.   The claimant testified that he has received the three weeks of therapy

recommended by Richardson in November of 2008.  He also explained that he had

been given home exercises to strengthen his ankle.  He testified that the

respondents had paid for the original brace and one replacement.  He testified that

he had not used custom inserts for his shoes.  Based on the credible evidence, I

find that the respondents are responsible for reimbursement to the claimant for

payment of the July 29, 2009, medical visit with Dr. Richardson as reasonable and

necessary medical treatment related to the injury.  I also find that the respondents

are responsible for the replacement of the ankle brace and custom inserts every

eleven months as recommended by Dr. Richardson.   However, I find that the

claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional physical therapy or any additional medical treatment or equipment

which is not the subject of a written recommendation by Dr. Richardson. 

              FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on September 6,

2006, when the claimant sustained a compensable injury to the right

ankle.

3. The claimant was earning sufficient wages to entitle him to a

compensation rate of $458.00 for temporary total disability and

$344.00 for permanent partial disability benefits.
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4. Respondents have paid temporary total disability benefits from

September 7, 2006, through March 14, 2007.

5. Respondents have paid medical benefits, including those awarded in

the Opinion of December 31, 2007.

6. Claimant has proven by a preponderance of the evidence that he is

entitled to additional benefits, specifically, payment of a permanent

impairment rating of 7% to the body as a whole (17% to the lower

extremity below the knee).

7. Claimant has proven by a preponderance of the evidence that the

respondents are responsible for reimbursement to the claimant for

payment of the July 29, 2009, medical visit with Dr. Richardson as

reasonable and necessary medical treatment related to the injury.  I

also find that the respondents are responsible for the replacement of

the ankle brace and custom inserts every eleven months as

recommended by Dr. Richardson.

8. Claimant has failed to prove  by a preponderance of the evidence that

he is entitled to additional medical treatment, i.e. additional physical

therapy or any additional medical treatment or equipment which is not

the subject of a written recommendation by Dr. Richardson.
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AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein. 

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


