
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F802481

GLENDA F. ROSEBURROW,  EMPLOYEE CLAIMANT

CENTRAL ARKANSAS TRANSIT, EMPLOYER RESPONDENT 

BRIDGEFIELD CASUALTY INSURANCE, CARRIER RESPONDENT
 

OPINION FILED APRIL 22, 2009

Hearing before the HONORABLE ELIZABETH W. HOGAN on March 13, 2009, at Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE WILLIAM C. FRYE, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to additional permanent

partial disability benefits, additional medical expenses and attorney’s fees.

At issue is whether or not the impairment rating conforms to the AMA Guidelines pursuant

to Ark. Code Ann. §11-9-519  and Rule 34; whether or not the compensable injury is the major cause

of the impairment as defined by Ark. Code Ann. §11-9-102; and subrogation pursuant to Ark. Code

Ann. §11-9-411.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on October 19, 2007 at

which time the claimant sustained a compensable injury at a compensation rate of $504.00/$378.00.

Medical expenses, temporary total disability benefits and a 2% rating for a scheduled injury have been

accepted.  The claimant’s group insurance carrier, United Healthcare, has paid some expenses on this

claim. 
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 The claimant seeks additional permanent partial disability benefits equivalent to Dr. Nix’s

10% rating assessed on September 19, 2008.  Dr. Nix rated the compensable injury at 10% and the

claimant’s preexisting degenerative condition at 7% for a total rating of 17%.  The claimant seeks

reimbursement of medical expenses paid by her group carrier.

The respondents contend Dr. Nix performed a partial medial meniscectomy on March 3, 2008.

According to the AMA Guidelines, this type of injury is valued  at 2% to the lower extremity (Table

64 at p. 3/85).  Dr. Nix’s rating of 10% does not conform to the AMA Guidelines and is therefore

invalid.  The major cause of the claimant’s impairment is her preexisting condition.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant, who appeared credible, was the only witness to testify.

The claimant, age 58 (D.O.B. February 9, 1951), has worked for the respondent-employer

as a bus driver since 1996.  Her work history includes jobs as a certified nursing assistant.

The claimant injured her knee on October 19, 2007.  She reported the injury and was sent to

the company doctor who referred her to Dr. Nix.  Dr. Nix performed surgery on March 3, 2008 for

a  meniscal tear. Her healing period ended April 14, 2008 and she returned to work.  She continues

to experience occasional swelling of her knee with activity and throbbing during cold weather.

MEDICAL EVIDENCE

Dr. Nix saw the claimant on October 31, 2007 and took the following history:

She is a bus driver for CAT...  She has had some minor symptoms in
her knee through the years but has been quite active overall.
Previously evaluated by Dr. Robert Casper.  Five days ago she was
stepping down and developed severe posteromedial right knee pain
and this has persisted including night pain requiring a pillow between
her knees...

Mild patellar and notch spurring... and mild wear in this knee about
normal for age, but recent injury suggests medial meniscal tear.

The claimant stated she had not received treatment for her knees prior to the October,  2007
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injury.

Dr. Richard Nix, orthopaedic surgeon, performed surgery on the claimant’s right knee on

March 3, 2008 for “medial meniscal tear right knee with medial and patellar chondromalacia.”

Findings included diffuse retropatellar chondromalacia of grade III
severity...  Inspection revealed a complex tear in the posterior horn of
the medial meniscus with a large flap and cleavage components...  The
anterior cruciate ligament was intact....  The lateral component
showed very minor meniscal fraying and was generally normal for age.

Dr. Nix assessed a 7% rating to the knee  in response to the claimant’s March 4, 2009 form

letter, opining the claimant’s work related injury was the major cause of impairment.  His findings

were stated within a reasonable degree of medical certainty.  Notably, Dr. Nix’s opinion on the major

cause issue was limited to the 7% impairment for the meniscal tear.  Dr. Nix offered no opinion on

the issue of an aggravation of a preexisting condition.  Dr. Nix first rated the claimant in a letter dated

September 19, 2008, after the claimant reached the end of her healing period on August 19, 2008.

Based on the AMA Guides to Evaluation of Permanent Impairment,
Fourth Edition, this patient has a permanent impairment to the lower
extremity after partial medial meniscectomy of 10% or 4% to the
person as a whole.  Slight degenerative narrowing of the joint of about
1 mm results in a lower extremity impairment of 7% and this
translates to 3% whole person impairment.  Combination of these
impairments equals 17% impairment to the lower extremity or 7%
whole person impairment.

No other opinions were provided that challenge Dr. Nix’s opinion.  However,  without

further explanation from him I am unable to correlate the 17% impairment rating with the AMA

Guidelines.

FINDINGS AND CONCLUSIONS   

Permanent impairment is any permanent functional or anatomical loss remaining after the

claimant’s healing period has ended.  Excelsior Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823

(2003).  Ark. Code Ann. §11-9-102 provides:

Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

Therefore, the burden of proof is on the claimant to establish that the compensable injury is the major
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cause of the permanent disability.  Farmland Insurance Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d

883 (1996).

In the case at bar,  Dr. Nix performed a “partial medial meniscectomy and debridement of the

medical compartment” and assessed a 10% rating.  According to Table 64 of the AMA Guidelines,

the rating for this type of procedure is 2% to the lower extremity.  The 10% rating applies only when

the menisectomy is performed on both the medical and lateral compartments.  Although Dr. Nix

noted meniscal fraying in the lateral compartment, the surgery was confined to the medial

compartment.

Dr. Nix also assessed a 7% rating for preexisting chondromalacia resulting in degenerative

changes (Grade III narrowing to 1 mm) of the joint.  According to Table 62 of the AMA Guidelines

the rating for this condition is 25% to the lower extremity. As I interpret Table 62, the normal

cartilage interval in the knee is 4mm.  The Table covers cartilage intervals from Grade I or 3mm to

Grade IV or 0mm meaning no cartilage or “bone on bone”,  the highest rating.  In the case at bar,

combining the 2% rating for the meniscal tear  with the 25% rating for degenerative changes results

in a total of 27% to the claimant’s lower extremity.

The claimant requested a hearing on the correct impairment rating.  However, the threshold

issue is whether or not the claimant sustained an aggravation of a preexisting condition. The evidence

of record shows the claimant suffered a  meniscal tear superimposed upon preexisting Grade III

degenerative changes over the medial condyle of her right knee.  Unfortunately, no medical testimony

was elicited on whether or not the meniscal injury aggravated the claimant’s preexisting degenerative

condition.  When asked about the major cause, Dr. Nix confined his remarks to the meniscal tear

injury.  Therefore, I find the claimant has failed to meet her burden of proof by a preponderance of

the evidence.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employee-employer-carrier existed among the parties
on October 19, 2007 at which time the claimant
sustained a compensable right knee injury at a
compensation rate of $504.00/$378.00.  Medical
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expenses, temporary total disability benefits, and a 2%
anatomical impairment rating have been accepted.

2. Based on the 4th Edition of the Guides to the
Evaluation of Permanent Impairment, using Table  64,
surgery to repair the medial meniscal tear is equivalent
to a 2% rating.  The respondents have paid all
appropriate permanent partial disability benefits.

3. The claimant failed to prove by a preponderance of the
evidence that she sustained an aggravation of a
preexisting condition which is the major cause of her
disability.

4. Respondents are directed to reimburse United
Healthcare for expenses paid on this claim and
reimburse the claimant for any out-of-pocket
expenses.

5. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).
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IT IS SO ORDERED.

                                                                              
ELIZABETH W. HOGAN
Administrative Law Judge


