
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F306400 

KEVIN D. ROPER (DEC’D.), Employee  CLAIMANT

KENNY MILAM LOGGING  RESPONDENT #1

DELTIC TIMBER CORPORATION RESPONDENT #2

TRAVELERS INSURANCE COMPANY                                               RESPONDENT #2

OPINION FILED JANUARY 20, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondent #1 not appearing at hearing.

Respondent #2 represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 15, 2008, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on July 30, 2008, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

There were no stipulations entered into between the parties.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Whether Kevin Roper was a statutory employee of respondent #2, Deltic Timber

Corporation.

2.   Death benefits, including funeral expenses and benefits to Tasheena Roper,

minor daughter of Kevin Roper.

3.   Compensation rate.

4.   Attorney fee.
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The claimant contends that at the time of the March 25, 2003 accident Kenny and

Sheila Milam d/b/a Kenny Milam Logging was uninsured and was a subcontractor of Deltic

Timber Corporation.  Claimant contends that since Kevin Roper was an employee of an

uninsured subcontractor, he was a statutory employee of Deltic Timber Corporation.

Claimant contends that since Deltic Timber was under contract with the U.S. Department

of Agriculture-Forest Service to perform services and then contracted Kenny and Sheila

Milam d/b/a Kenny Milam Logging to perform part of the services for which Deltic Timber

Corporation was obligated to perform for the U.S. Department of Agriculture-Forest

Service, Deltic Timber was not merely an independent contractor, but was also a general

contractor.  Claimant contends that Deltic Timber Corporation is obligated to pay statutorily

provided funeral expenses and is further obligated to pay death benefits to Tasheena

Roper, the daughter of Kevin Roper, who was a minor at the time of Roper’s death.  The

claimant further contends that Deltic Timber is liable for attorney’s fees in this matter. 

Respondent #2 contends that the decedent claimant, a putative employee of Milam

Logging at the time of his death, is not entitled to seek benefits against Deltic Timber

Corporation by operation of A.C.A. §11-9-402.  The relationship Milam Logging had with

respect to Deltic Timber Corporation was that of an independent contractor and not that

of sub-contractor/prime contractor.  Respondent #2 also contends that claimant was not

performing employment services at the time of his injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2.   At the time of his death on March 25, 2003, Kevin Roper was an employee of

Kenny Milam Logging, an uninsured subcontractor.

3.   Deltic Timber was a prime contractor and is liable for payment of compensation

benefits pursuant to A.C.A. §11-9-402(a).  These benefits include funeral expenses up to

a maximum of $6,000.00 and death benefits to Tasheena Roper, minor daughter of Kevin

Roper.

4.   Kevin Roper earned an average weekly wage in the amount of $500.00 which

would entitle him to compensation at the rate of $333.00 for total disability benefits.

5.   Deltic has controverted payment of workers’ compensation benefits and is liable

for an attorney fee.

FACTUAL BACKGROUND

In 2003 the United States Forestry Service owned several tracts of land containing

timber that had been damaged by a tornado.  This timber included both pine wood and

hardwood.   Deltic Timber, respondent #2, operates two southern yellow pine sawmills,

owns pine timberlands, and has a real estate operation in Little Rock and Hot Springs.

On December 17, 2002 the Forestry Service and Deltic entered into a Timber Sale

Contract whereby Deltic agreed to purchase pine and hardwood timber on the tornado

damaged lands.  Deltic did not have any logging crews or logging equipment.  It also did

not want the hardwood, only the pine.  On January 30, 2003 Deltic entered into a “cutting

and hauling” agreement with Milam Logging whereby Milam was to cut and deliver the pine

to Deltic’s Ola mill.  The parties also apparently had an agreement that Milam would

reimburse Deltic for its cost of the hardwood and he would be free to sell the hardwood to

a mill of his own choosing.   

On March 21, 2003 Milam hired Kevin Roper to drive a logging truck.  Roper drove

the truck for four days and on the fifth day, March 25, 2003, while delivering a load of
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hardwood he was involved in a fatal accident.

The current claim has been brought on behalf of Roper’s estate requesting

compensation benefits in the form of funeral expenses as well as benefits to Tasheena

Roper, the minor daughter of Kevin Roper.

ADJUDICATION

The initial issue for consideration in this claim is whether Kevin Roper was an

employee of Milam Logging at the time of his death on March 25, 2003.  Milam testified at

his deposition that Roper was an independent contractor, not an employee.  In support of

this contention Milam testified that Roper was responsible for paying all of his taxes and

that he had entered into a lease/purchase agreement with Roper for the truck Roper was

driving at the time of the accident.  Significantly, a copy of the lease/purchase agreement

is not available.  According to Milam the agreement was destroyed in a fire.

The Arkansas Courts have set forth several factors which may be considered in

determining whether an individual is an employee or an independent contractor for

workers’ compensation purposes.  These factors include:

 (1) The right to control the means and method by which the
work is done;

(2) The right to terminate the employment without liability;

(3) The method of payment, whether by time, job, piece
or other unit of measurement; 

(4) The furnishing, or the obligation to furnish, the 
necessary tools, equipment, and materials;

(5) Whether the person employed is engaged in a
distinct occupation or business;

(6) The skill required in a particular occupation;

(7) Whether the employer is in business;

(8) Whether the work is an integral part of the regular
business of the employer; and,
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(9) The length of time for which the person is employed.

Riddell Flying Service v. Callahan, 90 Ark. App. 388, 206 S.W. 3d 284 (2005).

The ultimate question in determining whether a person is an independent contractor

is not whether the employer actually exercises control over the doing of the work; but

whether he has the right to control the work.  Irvan v. Bounds, 205 Ark. 752, 170 S.W. 2d

674 (1943); Wright v. Tyson Foods, Inc., 28 Ark. App. 261, 773 S.W. 2d 110 (1989).

After reviewing the relevant factors in this case, I find that Roper was an employee

of Milam Logging.  First, I find that Milam retained the right to control the means and

method by which the work was performed.  In his deposition, Milam testified as follows:

Q. Okay.  Now, did you direct him day to day concerning
what he did as far as what he hauled and when and where?

A. Yeah, whatever I put on him.  If I put logs on him, he
went to the one mill.  If I put chip wood he went to another
mill.  It just depended on what was loaded on his truck.

In fact, with respect to the previously mentioned lease/purchase agreement, Milam

also testified that he had a verbal agreement with claimant that as long as Milam had

timber which needed to be hauled, claimant had to haul his timber.

The evidence indicates that Roper was paid $100.00 per day by Milam.  This type

of payment also supports a finding that claimant was an employee.

In addition, I note that Roper was not engaged in the distinct occupation or business

of logging.  On the other hand, Milam was in the logging business and logging was an

integral part of his regular business.   These facts also indicate that Roper was an

employee, not an independent contractor.

In short, I find that Roper was an employee of Milam Logging on March 25, 2003.

The evidence of record indicates that Milam had the right to control the work which was

being performed by Roper.  In addition, other factors as previously discussed also indicate
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that claimant was an employee, not an independent contractor.  Accordingly, for the

foregoing reasons, I find that Roper was an employee of Milam Trucking on March 25,

2003.

The next issue for consideration involves claimant’s average weekly wage.  Milam

testified that following Roper’s accident on March 25, 2003, he sent Roper’s check to Sue

Jones, Roper’s mother.  Sue Jones testified at the hearing that the check was actually sent

to Roper’s daughter and it was in the amount of $400.00.  As previously noted, Roper had

worked for claimant for four days prior to the accident.  Based upon this evidence, I find

that claimant earned an average weekly wage of $500.00 per week based upon payment

of $100.00 per day.  An average weekly wage of $500.00 would result in a compensation

rate of $333.00.

The primary issue for consideration in this case is whether Deltic is liable for

payment of compensation benefits.   A.C.A. §11-9-402(a) states:

     Where a subcontractor fails to secure compensation
required by this chapter, the prime contractor shall be
liable for compensation to the employees of the sub-
contractor unless there is an intermediate subcontractor
who has workers’ compensation coverage.

Claimant contends that Deltic as the prime contractor is liable for compensation to

employees of the uninsured subcontractor, Milam Logging.  The concept of “subcontractor”

and “prime contractor” was discussed by the Arkansas Court of Appeals in Dairy Farmers

of America v. Coker, 98 Ark. App. 400,          S.W. 3d          (2007).  In discussing the term

“subcontractor,” the court first noted its decision in Bailey v. Simmons, 66 Ark. 193, 639

S.W. 2d 526 (1982) wherein it stated:

     A subcontractor is one who enters into a contract
with a person for the performance of work [that] such
person has already contracted to perform.  In other
words, subcontracting is merely “farming out” to 
others all or part of work contracted to be performed



7Roper (F306400)

by the original contractor.

In Coker the court went on to note:

     The singular requirement for one to be a subcontractor
is to perform all or part of another’s contractual obligation
to a third party.

In order for A.C.A. §11-9-402(a) to apply, Milam Logging must be an uninsured

subcontractor.  In order for Milam Logging to be an uninsured subcontractor, it must have

been performing all or part of Deltic’s contractual obligation to a third party.  In this case,

that third party was the United States Forestry Service.

In Coker the court noted that:

     [T]he “general contractor” test is simply whether 
a duty to a third party exists and whether all or part of
the performance of that duty is subcontracted to 
another entity or party.

Thus, the primary issue in this case becomes whether or not Deltic Timber owed a

duty to a third party, the United States Forestry Service, and whether it subcontracted all

or part of the performance of that duty to Milam Logging.

I find under the facts presented in this case that Deltic was contractually obligated

to the Forestry Service and it subcontracted all or part of the performance of that duty to

Milam Logging.

Deltic, by virtue of its contract agreement with the Forestry Service, was

contractually obligated to remove damaged timber, both pine and hardwood.  The fact that

Deltic did not want the hardwood and in fact sold the hardwood to Milam Logging does not

change the fact that it had an obligation to remove both the pine and hardwood.  This

finding is supported by the testimony of the witnesses and the language in the contract

itself.  

Kenny Milam testified that Deltic was obligated to remove both pine and hardwood.
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Q. So for Deltic to enter into this salvage contract,
they had to agree to take out all of the damaged timber;
is that right?

A. Basically, yes.

Q. Whether it was pine wood or hardwood?

A. Yes, sir.

Q. So they couldn’t enter into this contract unless
they agreed to take out both pine and hardwood?

A. Yes, sir.

Testifying at the hearing was Jim Phillips, Deltic’s manager for corporate safety,

environment, and insurance since 1987.  Phillips’ testimony also indicates that while Deltic

did not want the hardwood, it was responsible for removing it from the land.

Q. Now, what did Deltic agree to do in connection
with the contract or agreement that they had with the
USDA Forest Service?

A. We purchased the pine and hardwood timber,
as described in that contract.

***

Q. So you don’t think the U.S. Forest Service had
any reasonable expectation that those logs were going
to be removed?

A. Yeah, I think they did.  And I think we, under
normal circumstances, would make sure that they
were removed.

The most important evidence in this case is the timber sale contract itself entered

into between Deltic and the Forest Service.  Page 1 of that contract describes the timber

included in the contract.  That timber is described as 1,605 CCF of pine and 1,685 CCF

of miscellaneous hardwood.  Page 2 of the contract indicates that the Purchaser, Deltic,

is required to cut and remove all of the timber described on Page 1 of the contract by

October 30, 2003.
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3.  Period of Contract - Unless the Contracting Officer
grants an adjustment or extension of time, the 
Purchaser shall cut and remove all timber and 
satisfy the requirements of the contract on or
before the termination date on Page 1.
(Emphasis added.)

Furthermore, language on Page 5 of the contract also indicates that Deltic was

obligated to cut and remove all timber including pine and hardwood.

7.  Included Timber - The Forest Service agrees to
sell and the Purchaser agrees to purchase, cut, 
and remove all included timber as located and
described on Page 1, including all pieces that
meet minimum piece specifications, and as
shown on the sale map.  Designation(s) for
cutting is (are) shown on Page 1 or in the
Special Provisions.

***

The purchaser shall cut and remove included
timber in strict accordance with the requirements
on Page 1, the Standard Provisions, and with
all conditions and requirements in the attached
Special Provisions, which are hereby made a
part of this contract, and with the regulations
governing timber sales prescribed by the
Secretary of Agriculture.   (Emphasis added.)

Finally, with respect to the contract itself, I note that it required Deltic to provide a

performance bond in the amount of $5000 to guarantee performance of the contract in

accordance with its terms.

Clearly, according to the contract agreement between the Forestry Service and

Deltic, Deltic had a contractual obligation to remove all timber, both pine and hardwood.

What is chose to do with that timber after it was cut and removed was its choice.

Nevertheless, Deltic had an obligation to remove it under the terms of the contract.  Deltic

subcontracted all or part of the performance of its obligation with the Forestry Service to

Milam Logging.   Deltic had a written contract with Milam to deliver all pine wood to its mill
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in Ola.  With respect to the hardwood, Deltic agreed to sell the hardwood to Milam Logging

at its cost for Milam to sell on his own.

The claimant’s accident occurred while he was hauling hardwood, not pine.

Although the primary beneficiary from a financial standpoint may have been Milam

Logging, Milam Logging by hauling and removing the hardwood was nevertheless still

performing a duty which was a contractual obligation Deltic made to the Forestry Service.

Finally, there are issues and contentions contained in Deltic’s post-hearing brief

which need to be addressed.   Following the hearing Deltic asked for and received

permission to file a post-hearing brief.  That brief was received on January 16, 2009, and

claimant filed a response to the brief on January 20, 2009.  Initially, I note that Deltic has

attached several pages of exhibits to its brief.  None of these exhibits were submitted into

evidence at the hearing.  A.C.A. §11-9-705(c)(1)(A) and (B) requires that all evidence be

presented at the time of the hearing.  Since this evidence was not presented at the time

of the hearing it has not been considered in reaching my decision.

Deltic’s brief also makes numerous arguments regarding “common customs” of the

timber industry.  There was no testimony presented nor documentary evidence offered

regarding the “common customs” of the Arkansas timber industry.

Basically, Deltic’s contention in its brief is that it was not contractually obligated to

the Forest Service to remove timber from the Forest Service land.  Instead, Deltic contends

that its only contractual obligation to the Forest Service was payment for a product and that

it did not obligate itself to removing the timber.  In support of this contention, Deltic relies

upon the previously mentioned “common custom” as well as a contention that certain

language in the contract between Deltic and the Forest Service is mere boilerplate and

should be ignored.  With respect to this argument, I realize that the purchase of timber is

different than the purchase of other goods.  However, the contract agreement between

Deltic Timber and the Forest Service clearly indicates that Deltic is contractually obligated
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to not only purchase the timber, but to remove it as well.

7.  Included Timber - The Forest Service agrees to
sell and the Purchaser agrees  to purchase, cut, and
remove all included timber as located and described
on Page 1, ....  (Emphasis added.)

Regardless of “common custom” or what Deltic describes as boilerplate language,

the contract between Deltic and the Forestry Service contractually obligated Deltic to

purchase, cut, and remove the timber.   When Deltic “farmed out” its obligation to cut and

remove the timber to Milam, it became a prime contractor pursuant to A.C.A. §11-9-402.

In summary, I find that Deltic was a general contractor which had contractually

obligated itself to perform a duty to a third party, the Forestry Service.  Deltic contractually

agreed to remove both pine and hardwood from the damaged timber lands.  Deltic in turn

subcontracted the cutting and removal of the pine and hardwood timber to Milam Logging.

The fact that Deltic did not want the hardwood is inconsequential since by its contractual

agreement it had a duty to cut and remove the hardwood as well as the pine.

Accordingly, as the prime contractor, I find that Deltic is liable for payment of

compensation benefits pursuant to the provisions of A.C.A. §11-9-402.   Compensation

benefits payable in this claim include funeral expenses up to a maximum of $6,000.00 and

benefits to Tasheena Roper, the minor daughter of Kevin Roper, pursuant to A.C.A. §11-9-

527.

AWARD

Kevin Roper was an employee of Milam Logging at the time of his death on March

25, 2003.   Milam Logging was an uninsured subcontractor and Deltic was the prime

contractor.  As the prime contractor, Deltic is liable for payment of compensation benefits

to include funeral expenses up to a maximum of $6,000.00 and benefits to Tasheena

Roper, minor daughter of Kevin Roper.  Compensation benefits are to be based upon an
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average weekly wage of $500.00 and a compensation rate of $333.00.  Deltic has

controverted payment of compensation benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

Respondent #2 is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $241.25.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


