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STATEMENT OF THE CASE

A hearing was conducted December 12, 2008, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on October 15, 2008,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including July 9, 2007; that the claimant sustained a compensable

back injury as the result of a specific incident identifiable in time and place of
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occurrence on said date; that he earned sufficient wages to entitle him to

compensation rates of $347.00 per week for temporary total disability and $260.00

per week for permanent partial disability; that respondents had paid various medical

and indemnity benefits; and that respondents had controverted all benefits beyond

those previously paid.

By agreement of the parties, the following issues were presented for

determination:

1) Claimant’s entitlement to additional medical treatment.

2) Claimant’s entitlement to additional temporary total disability.

Claimant contended, in summary, that respondents should be held

responsible for all outstanding hospital, medical, and related treatment, including,

but not limited to, surgery performed by Dr. Robert Abraham, together with

continued, reasonably necessary medical treatment; that he was entitled to

temporary total disability benefits beginning July 10, 2007, and continuing through

an undetermined date, maintaining that his healing period had not ended, less credit

to respondents for any dates worked; and that a controverted attorney’s fee should

attach to any benefits awarded.  The claimant reserved the issue of entitlement to

permanent disability benefits.

The respondents contended that the claimant was released to return to work

without restrictions, limitations or impairment as of November 5, 2007, and that prior

to his release, the claimant’s condition and any limitations had been accommodated
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by the employer.  Respondents further contended that treatment by Dr. Robert

Abraham following Dr. Abraham’s initial evaluation was unreasonable, unnecessary,

and unrelated to the admitted compensable injury.

In addition to the claimant, his wife was called as a corroborating witness.

Jerry Dale Hyde, the owner/operator of the respondent-employer, was called as a

witness by the respondents.   The record is composed solely of the transcript of the

December 12, 2008, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that his need

for treatment, including, but not limited to, surgery performed by Dr. Robert

Abraham, was reasonably necessary, as well as causally related to the

admitted July 9, 2007, compensable injury.

4. Respondents are responsible for all outstanding hospital, medical, and
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related treatment, including, but, not limited to, all diagnostic testing,

treatment, including surgery performed by Dr. Robert Abraham on April 1,

2008, and respondents remain responsible for continued, reasonably

necessary medical treatment.

5. The claimant has proven, by a preponderance of the evidence, that he is

entitled to temporary total disability benefits beginning on or about March 18,

2008, at which time the claimant stopped working for the employer, and

continuing through a date yet to be determined.

6. The claimant has failed to prove that he was temporarily totally disabled

before March 18, 2008.  Specifically, the employer provided the claimant

suitable light-duty work within his physical restrictions at all times before

March 18, 2008.

7. The claimant healing period had not ended as of the date of the within

hearing on December 12, 2008.

8. Respondents are entitled to a credit or offset in the amount of $240.00 per

week during the time the claimant received unemployment benefits pursuant

to Ark. Code Ann. §11-9-506.

9. Respondents  are  entitled  to  a  credit or offset in an amount equal to,

dollar-for-dollar, the amount of benefits that were paid under claimant’s

group health care pursuant to Ark. Code Ann. §11-9-411.
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10. Claimant’s entitlement to permanent disability benefits has been specifically

reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  I found the claimant

to be an extremely credible witness.  The record reflects that the claimant was an

extremely conscientious and hard working employee and did not have any physical

limitations before July 9, 2007, at which time the claimant sustained an admitted,

compensable injury.  In fact, the record reflects that the respondents initially

exercised good faith in meeting its obligations under our workers’ compensation

laws, and the claimant continued working for an extended period of time while his

physical condition grew progressively worse.  Eventually, the claimant’s physical

condition prevented him from working.  As will be set out further below, the disputes

in this claim arose primarily because the nature of the claimant’s injury was not

properly diagnosed.    Because of the failure to identify the cause of the claimant’s

progressive symptoms, together with the fact that the claimant continued working,

thereby aggravating his injury, the claimant was eventually required to undergo

surgery following failed attempts at conservative treatment.

It must be noted that on cross-examination, it appears that respondents

attempted to characterize the claimant’s July 9, 2007, injury as an injury to his ankle

and leg rather than as a low back injury.  I feel compelled to point out that the

parties stipulated that the claimant sustained a compensable back injury.  Further,
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as will be explained in greater detail below, a preponderance of the credible

evidence of record clearly establishes a causal connection between the claimant’s

July 9, 2007, admitted injury and his subsequent course of medical treatment

related primarily to the claimant’s low back.  Again, clearly, the claimant’s back

symptoms manifested themselves soon after the admitted work-related incident on

July 9, 2007.

A claimant is not required to establish the causal connection between a work-

related incident and an injury by either expert medical opinion or objective medical

evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990 S.W.2d

522 (1999).  In fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-related incident and a

subsequent physical injury based on evidence that the injury manifested itself within

a reasonable period of time following the incident so that the injury is logically

attributable to the incident, where there is no other explanation for the injury.  Hall

v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However, if the

disability does not manifest itself until months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).  See

also, Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753 (2001).

I feel compelled to further point out that while the claimant is not required to
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establish the causal connection between the work-related incident and his back

injury by expert medical opinion, in the instant case, the connection has been

established by expert medical opinion, specifically, the opinions of the company

doctor, Dr. Bobby A. Thompson, as well as the claimant’s authorized treating

physician and surgeon, Dr. Robert Abraham.  (Cl. Ex. A, pp.6, 19)

HISTORY

The claimant, Jimmy D. Rogers, is fifty-two (52) years old.  He retired as an

officer with the Paragould Police Department in 1998, at which time he started

drawing a retirement pension.  The record reflects that the claimant continued to

draw his pension and did not return to gainful employment until early 2004 at which

time he went to work for the employer herein.  Initially, the claimant began working

as a sales representative.  He worked for the employer for approximately 3-1/2

years before sustaining an admitted injury on July 9, 2007.  At the time of the

claimant’s injury, he was a pest control supervisor.  His duties included sales, as

well as filling in as a pest control technician.  The claimant denied having any

physical limitations before July 9, 2007.  The claimant’s description of the injury, as

well as a brief summary of his medical treatment is set out below:

Q     All right.  Now, tell us what happened on July 9, 2007, just briefly.

A     I was at a house spraying.  I had sprayed the inside, come out and sprayed the
outside.  I was using the power unit.  The hose to the power unit had come off the
reel.  I was running back to it and stepped in a hole.

Q     Okay.  Now, you were running back to – was it something attached to your
vehicle?
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A     Yes, sir, it’s a power unit that’s in the back of the truck that sprays chemical.

Q     And when you spray, do you have a hose that you stretch out away from the
truck so you can spray in various areas around the home?

A     Yes, sir.

Q     And is that what you were doing prior to running to the truck?

A     Yes, sir.

Q     And was this at someone’s house?

A     Yes.

Q     All right.  What happened when you stepped in this hole?

A     First, I went on to turn the truck off, because I didn’t want – to turn the power
unit off.  I didn’t want any more chemical getting out on the ground, and I noticed my
ankle was starting to hurt.

Q     Okay.  Did you seek any medical care then?

A     I do not remember what time I went to – I did, yes.

Q     And your employer, Hyde’s, provided you medical care initially, is that correct?

A     Initially, I went and called my family physician, and then the office, Hyde’s,
called another doctor.

Q     Okay.  What doctor did you see at Hyde’s request?

A     Dr. Thompson.

Q     All right.  So Dr. Thompson was selected by Hyde’s?

A     Yes, sir.

Q     And did you see Dr. Thompson for a period of time?

A     Yes, sir.
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Q     And then did Dr. Thompson refer you on to someone else?

A     No, sir.

Q     Or did you ask to see another doctor after that?

A     No, sir.

Q     Who did you see after Dr. Thompson for any complaints related to this July ‘07
injury?

A     Workmen’s comp sent me to Dr. Brophy.

Q     Okay.  To your knowledge, was all that medical care paid for by Hyde’s?

A     Yes.

Q     Did you see another doctor after Dr. Brophy?

A     Yes, I did.

Q     Was that at your request of a change of physician?

A     Yes, it was.

Q     Okay.  What doctor was that?

A     Dr. Abraham.

Q     To your knowledge, did Hyde’s pay for the initial visit to Dr. Abraham?

A     The initial visit, yes, sir.

Q     Okay.  To your knowledge, have you seen Dr. Abraham since that initial visit?

A     Yes.

Q     And has he performed any sort of services on you?

A     Yes, sir.

Q     What kind of services?
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A     He did a surgery.  It was in April.

Q     Okay.  Was it about April 1st of this year?

A     Yes, sir.

Q     Now, do you know what part of your body was that?

A     On my back.

Q     Okay.  Let’s talk about this Jimmy.  When did you begin experiencing any
problems with your back?

A     Approximately 20 days after I had seen Dr. Thompson.  (Tr.10-12)

The claimant was initially sent by the employer to its company doctor, Dr.

Bobby A. Thompson, a general practitioner in Paragould, Arkansas.  Dr.

Thompson’s patient history is consistent with the claimant’s description of the injury.

Dr. Thompson noted that the claimant was experiencing sharp pain up the back of

his left leg.  Dr. Thompson treated the claimant with medications, including Anaprox

for pain and Skelaxin for muscle spasms.  Dr. Thompson’s initial diagnosis was a

sprain of the left gastrocnemius muscle.

The claimant’s initial complaints, as corroborated by his wife, involved pain

radiating down his left leg.  On or about March 29, 2007, the claimant first

experienced low back pain while getting out of bed, at which time he sought medical

treatment at the emergency room of the Arkansas Methodist Medical Center in

Paragould, Arkansas.  After the emergency room visit, the claimant returned to Dr.

Thompson, as well as his family physician, Dr. Len Kemp, who both apparently

related the claimant’s back problems to either kidney or gallstones.  Eventually, the
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claimant underwent additional diagnostic studies which revealed a back injury.  As

previously pointed out, respondents initially exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant with

medical treatment for his admitted back injury.

The record reflects that the claimant continued working with restrictions while

receiving conservative treatment from the company doctor, Dr. Bobby Thompson.

Because of the claimant’s persistent and progressive symptoms, the claims

administrator for the workers’ compensation insurance carrier eventually referred

the claimant to Dr. John D. Brophy for a neurological evaluation.  Dr. Brophy first

evaluated the claimant on September 24, 2007.  Dr. Brophy interpreted the

claimant’s lumbar MRI, taken August 22, 2007, as reflecting multi-level spondylosis

without evidence of herniated nucleus pulposus or nerve root compression.  Dr.

Brophy recommended a trial of physical therapy, a change in medications, and

cleared the claimant to return to work at light-duty with no lifting over ten (10)

pounds and no repetitive stooping or bending.  (Resp. Ex. A, pp.22-23)

Dr. Brophy continued to treat the claimant through on or about October 22,

2007.  Despite the claimant’s frustration with on-going physical symptoms, Dr.

Brophy opined that there was no indication for surgical intervention.  Although Dr.

Brophy last examined the claimant on October 22, 2007, he increased the

claimant’s restrictions at that time to a thirty (30) pound lifting restriction which he

increased to forty (40) pounds on October 29, 2007.  Dr. Brophy returned to work
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at full-duty without restrictions on November 5, 2007, at which time he stated the

claimant would be considered at maximum medical improvement.  This conclusion

was made by Dr. Brophy, without any further examinations of the claimant after

October 22, 2007.  (Resp. Ex. A, p.39)

As previously pointed out, the claimant has, at all times, shown a strong work

ethic.  The record reflects that the employer provided the claimant with suitable

employment, and, in fact, the claimant continued working despite his progressive

and continued symptoms.  The claimant next petitioned for a change of treating

physicians.  The Arkansas Workers’ Compensation Commission authorized a

change of physicians to Dr. Robert Abraham, a neurosurgeon at the NEA Clinic in

Jonesboro, Arkansas.  Dr. Abraham first evaluated the claimant on January 11,

2008.  Dr. Abraham initially treated the claimant conservatively.  Eventually, Dr.

Abraham ordered a more definitive diagnostic study, a lumbar myelogram which

was performed on February 14, 2008.  The myelogram revealed a significant disc

bulge at L4-5.  Because of the claimant’s persistent physical problems, Dr. Abraham

recommended surgery.  In a letter dated March 14, 2008, the respondent claim

supervisor advised the claimant that it would not be accepting any further

responsibility for claimant’s treatment.  In fact, respondent stated that it would pay

for the initial visit to Dr. Abraham on January 11, 2008, and that all medical

treatment after that date would be the claimant’s responsibility.  (Resp. Ex. A, p.43)

Accordingly, after respondents terminated all of the claimant’s medical
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treatment, the claimant received treatment which was paid, in part, by the claimant’s

group health insurance, less any deductibles and co-payments.  The record reflects

that the claimant worked off and on at all times performing primarily light duty

through on or about March 18, 2008.  Once it was determined that the claimant

required surgery, his employer suggested that he take medical leave.  The claimant

has not returned to gainful employment since taking medical leave for back surgery.

The claimant stated that the surgery improved the pain in his left leg; however, the

claimant continues to experience low back pain.  The record reflects that the

claimant applied for unemployment benefits after the employer suggested that he

take medical leave, at which time the claimant began receiving unemployment

compensation.  Although the claimant eventually underwent surgery on April 1,

2008, he has continued to receive unemployment compensation at the rate of

$240.00 per week through the date of the within hearing.  (Tr.35, 39-40)

ADDITIONAL MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is
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required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

It is undisputed that the claimant sustained a back injury as the result of a

specific incident identifiable in time and place of occurrence on July 9, 2007.  The

causal connection was agreed to by the parties and has been confirmed by the

medical opinions of both the employer’s company doctor, as well as the claimant’s

authorized  treating  physician  and  surgeon,  Dr. Robert Abraham.  (Cl. Ex. A,

pp.6, 19)

As noted above, respondents terminated any and all medical treatment

following the claimant’s initial evaluation by the authorized treating physician, Dr.

Robert Abraham, which was conducted on January 11, 2008.  Respondents’ course

of conduct in terminating all medical treatment is representative of an alarming

trend.  Specifically, respondents authorize and pay for an initial evaluation following

a Commission ordered change of physicians and then terminate all treatment

despite the recommendations of the authorized treating physician.  In the instant

claim, respondents apparently rely in whole or part on the medical opinion of Dr.

John D. Brophy who last evaluated the claimant on October 22, 2007, at which time

he released the claimant with restrictions to be increased over two (2) weeks

clearing the claimant to return to full-duty without restrictions on November 5, 2007.

However, Dr. Brophy stated in his report that if the claimant was unable to tolerate
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full-duty, that he should seek alternative employment or another medical opinion.

(Resp. Ex. A, p.39)

In fact, the claimant received a change of treating physicians and was

evaluated by Dr. Abraham on January 11, 2008.  Dr. Abraham prescribed additional

diagnostic studies which he interpreted to require surgery.  The claimant underwent

surgery on April 1, 2008.  Clearly, Dr. Brophy did not have benefit of the additional

diagnostic studies on October 22, 2007.  Respondents were not justified in

terminating all additional medical treatment based upon all the medical opinion of

record.  Admittedly, respondents obtained a supplemental, competing medical

report from Dr. Brophy dated November 30, 2008, in anticipation of litigation which

further takes issue with the justification for surgical intervention while, at the same

time opining that subsequent studies does in February, 2008, would not necessarily

be related to the work injury in July, 2007.  (Resp. Ex. A, p.44)

I did not find the competing opinion of Dr. Brophy to be persuasive.  First, his

statement in the November 30, 2008, report that the claimant did not develop

lumbar radiculopathy related to the admitted work injury is simply inconsistent with,

and overshadowed by, the record as a whole.  The record reflects that the claimant

developed radiculopathy in his left leg immediately following the July 9, 2007, injury

which continued, at all times, until the claimant underwent surgery on April 1, 2008.

Further, Dr. Brophy’s opinion is not stated with a reasonable degree of medical

certainty.  Both the company doctor, Dr. Thompson, and the treating surgeon, Dr.
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Abraham, found the causal connection within a reasonable degree of medical

certainty.  Accordingly, I find that the claimant has proven, by a preponderance of

the credible evidence, that his need for treatment, including surgery, was directly

and causally related to the July 9, 2007, admitted injury.

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate his ability to engage in any gainful employment.  The claimant bears the

burden of proving both that he remains within his healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

The record reflects that the employer provided the claimant with suitable

light-duty employment until on or about March 18, 2008, at which time the claimant

was advised to take a medical leave.  Accordingly, I find that the claimant is not

entitled to temporary total disability prior to the date that the employer terminated

the claimant’s employment.  Likewise, the record reflects that the claimant
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immediately applied for, and began receiving, unemployment compensation

following his termination by the employer which was continuing through the date of

the within hearing.  A.C.A. §11-9-506(b) provides:

...if a claim for temporary total disability is controverted and later
determined to be compensable, temporary total disability shall be
payable to an injured employee with respect to any week for which the
injured employee receives unemployment benefits but only to the
extent that the temporary total disability otherwise payable exceeds
the unemployment benefits.

In addition, the record reflects that the claimant received medical services

under a group health insurance policy which would allow for a reduction in benefits

that the claimant previously received for the same medical services pursuant to Ark.

Code Ann. §11-9-411.  Ultimately, respondents may be required to reimburse the

appropriate health care provider.

In view of the foregoing, I hereby make the following:

AWARD

Respondent, Westport Insurance Corporation, is hereby directed and

ordered to pay, to the claimant, temporary total disability benefits at the rate of

$347.00 per week beginning on or about March 18, 2008, at which time the

claimant’s employment was terminated and continuing through the date of the

hearing and until such time that the claimant’s healing period is determined to have

ended.

All accrued benefits shall be paid in lump sum and without discount;

however, respondents may take a credit for any periods that the claimant received
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unemployment compensation.

Respondents are further directed  and ordered to pay all outstanding

hospital, medical,  and  related  expenses,  as  well  as  to  reimburse  the  claimant

for  out-of-pocket expenses for all medical treatment, including, but not limited to,

claimant’s surgery and respondents remain responsible for continued, reasonably

necessary medical treatment provided by the claimant’s authorized treating

physician, Dr. Robert Abraham.

Additionally, claimant’s attorney, Mr. M. Scott Willhite, is hereby awarded the

maximum statutory attorney’s fee on this entire Award pursuant to, and limited by,

Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


