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Hearing before Chief Administrative Law Judge David Greenbaum on April 24,
2009, at Jonesboro, Craighead County, Arkansas.

Claimant, Antonio S. Rodriquez,  appeared pro se.

Respondents represented by Mr. Guy Alton Wade, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing  was  conducted April  24, 2009,  to  determine  whether the

above-captioned claim should be dismissed for want of prosecution pursuant to Ark.

Code Ann. §11-9-702 and Commission Rule 099.13.

The immediate claim concerns a November 3, 2004, accident and injury.

The claim has a lengthy and complicated procedural history.  The claim has been

the subject of a prior hearing conducted on December 6, 2007, and an Opinion was

filed by the Administrative Law Judge on January 9, 2008.  No appeal was taken

from the Opinion filed January 9, 2008, which is now a final decision and the law

of the case.

In order to address the issue presented at the April 24, 2009, hearing, a

summary of the procedural history is warranted.



-2-

It is undisputed that the claimant sustained a compensable injury to his left

elbow on November 3, 2004.  The Commission file reflects that the claimant has

been represented by two (2) previous attorneys, both of which filed claims for

additional benefits on behalf of the claimant.  The claimant was initially represented

by Attorney Neal Hart of Little Rock, Arkansas.  The claimant subsequently retained

the services of Attorney Evelyn Brooks of Fayetteville, Arkansas.  In an Order filed

February 24, 2005, Attorney Hart was relieved as attorney-of-record for the

claimant, at which time Ms. Brooks took over legal representation for the claimant.

It must be noted that the claimant does not speak English which has always created

an impediment to the prosecution of the claim.  In any event, on August 4, 2005,

Attorney Brooks requested a hearing to obtain additional workers’ compensation

benefits on behalf of the claimant.  A Prehearing Questionnaire was sent to the

parties on August 10, 2005.  Following extensive discovery and development of the

evidence, a prehearing conference was eventually conducted on November 2,

2005, and a hearing scheduled for January 9, 2006.  At that time, the issues to be

presented for determination concerned respondents’ responsibility for various

unpaid medical bills, as well as a determination of the applicable compensation

rate.  Prior to the hearing, the claimant requested a change of treating physicians.

Respondents did not resist the claimant’s request.  The parties amicably resolved

their remaining differences and mutually requested cancellation of the January 9,

2006, hearing.  The claim was then reassigned to the Medical Cost Containment
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Division to consider the change of physicians request.  Ultimately, the claimant

received the change, as well as additional medical treatment.  No further requests

were made until on or about January 12, 2007, at which time claimant again filed

a claim for additional benefits, specifically, additional medical treatment.  The claim

was reassigned to the Adjudication Division on January 22, 2007.  Prehearing

Questionnaires were sent to both parties on January 23, 2007.  Next, a prehearing

conference was conducted on April 11, 2007, and a Prehearing Order was filed on

said date.  At that time, the only dispute related to claimant’s entitlement to return

to his authorized treating physician for a follow-up examination which had

apparently been frustrated because the authorized treating physician refused to see

the claimant without pre-authorization.  After attempting to reschedule the

examination, it was determined that the claimant’s authorized treating physician was

retiring from practice.  Because of this development, it was suggested by this

Administrative Law Judge that the claimant’s authorized treating physician either

refer the claimant to another specialist for follow-up treatment or, alternatively, that

the parties agree to another treating physician.  The claimant subsequently

underwent an independent medical evaluation with Dr. Christian Fahey who

apparently continued to treat the claimant and, subsequently, recommended

surgical intervention.  The recommended surgery was resisted by the respondent

which resulted in the December 6, 2007, hearing noted above.  The hearing was

conducted on December 6, 2007, to determine whether the claimant was entitled
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to additional workers’ compensation benefits, specifically, surgery recommended

by Dr.  Christian Fahey.  An Opinion was filed on January 9, 2008, at which time the

following findings of fact and conclusions of law were made:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1, The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that
he is entitled to additional surgery recommended by Dr. Christian Fahey.
The surgery recommended by Dr. Fahey is reasonably necessary, as well
as related to the claimant’s November 3, 2004, injury and should be paid by
respondents.

4. The claimant would be entitled to an additional period of temporary total
disability for the period beginning the date of surgery and continuing until
such time as claimant reaches maximum medical improvement following the
additional surgery.

5. Claimant’s entitlement to additional indemnity benefits beyond those
awarded herein have been specifically reserved.

The decision was not appealed.  No further requests were made by either

party until November 4, 2008, at which time claimant’s attorney filed a Motion to

Withdraw as counsel for the claimant.  An Order was filed December 8, 2008, by

the Full Workers’ Compensation Commission, granting the Motion.

Next, respondents, by and through its attorney, requested that the claim be

dismissed for lack of prosecution pursuant to Ark. Code Ann. §11-9-702(a)(4) and

Rule 099.13 of the Arkansas Workers’ Compensation Commission.  The request
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and precedent for dismissal was filed February 13, 2009, at which time the claim

was again reassigned to the Adjudication Division to consider respondents’ request.

By letter dated February 18, 2009, the claimant was asked to respond to

respondents’ Motion or request a hearing, in writing.  The notification was sent both

Certified-Mail, Return-Receipt Requested, as well as First-Class Mail and was

received on February 20, 2009, as reflected by the return receipt.  No response was

received from the claimant.  Accordingly, on March 11, 2009, a Notice of Hearing

was sent to both parties.  Again, the claimant’s notice was sent Certified-Mail, as

well as First-Class Mail.  The subject of the scheduled hearing was the Motion to

Dismiss the claim.  Notice was received by the claimant as confirmed by return

receipt dated March 12, 2009.

The claimant appeared, pro se, at the hearing.  The claimant was

accompanied by his wife.  Respondents appeared by and through its attorney.  In

addition, respondents’ claims manager, Tammy Hester, appeared at the hearing.

Because the claimant did not speak English, and because the claimant’s wife

only spoke limited English, suffice it to say that no constructive testimony was given

by the claimant.  In fact, it was impossible to obtain any testimony under oath

because no official interpreter was present.  Because the claimant failed and/or

refused to respond to any notices sent by either respondents or this Commission

concerning the pending Motion, it was incorrectly assumed that the claimant would

not appear.  Although no formal testimony was given, respondents proffered
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testimony through Ms. Hester which reflects that the claimant underwent surgical

repair of his elbow on March 10, 2008; that respondents paid all medical and

related expenses incurred as the result of the surgery; and, further, that

respondents paid additional temporary total disability awarded in the January 9,

2008, Opinion through on or about July 9, 2008.  At the hearing, respondents

maintained that the claimant was provided a full release on July 9, 2008, without

additional permanent impairment beyond the permanent impairment previously

assessed following the claimant’s first surgery.

The sole issue presented for determination is whether this claim should be

dismissed for lack of prosecution pursuant to Ark. Code Ann. §11-9-702 and/or

Commission Rule 099.13.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On November 11, 2004, the claimant sustained a compensable injury to his

left elbow, at which time the claimant earned sufficient wages to entitle him

to compensation rates of $299.00 per week for temporary total disability and

$224.00 per week for permanent partial disability.

3. Respondents have failed to prove that this claim should be dismissed

pursuant to Ark. Code Ann. §11-9-702.

4. Respondents have failed to establish that this claim should be dismissed
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pursuant to Commission Rule 099.13.

5. All additional issues are, by necessity, specifically reserved.

DISCUSSION

At the conclusion of the April 24, 2009, hearing, my initial inclinations were

simply to dismiss this claim without prejudice while noting that the claimant would

have one (1) year from the payment of last benefits to pursue a claim for additional

benefits pursuant to Ark. Code Ann. §11-9-702(b)(1) which provides that in cases

in which any compensation, including disability or medical, has been paid, a claim

for additional compensation shall be barred unless filed with the Commission within

one (1) year from the date of last payment of compensation or two (2) years from

the date of injury, whichever is greater.  Because, I was persuaded that a dismissal

without prejudice would not have any adverse affect on the claimant’s right to file

a claim for additional benefits, I was inclined to grant the Motion.  However, upon

further reflection, I must conclude that respondents’ request would not be proper in

the instant claim.

First, I feel compelled to point out that the claimant has filed multiple

requests for additional benefits.  Respondents’ request that the claim be dismissed

pursuant to A.C.A. §11-9-702(a)(4) is improper because the claimant has requested

hearings and received various benefits.  Subsection (a)(4) is for failure to make a

request for a hearing with respect to the initial filing of a claim.  In this case, the

claimant  has, on multiple occasions filed a claim for additional benefits.  A.C.A.
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§11-9-702(d) provides:

(d)     If within six (6) months after the filing of a claim for additional
compensation no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within the limitation period specified in subsection (b) of this section.

Further, Commission Rule 099.13, set out in its entirety, states:

The Commission may, in its discretion, postpone or recess
hearings at the instance of either party or on its own motion.  No case
set for hearing shall be postponed except by approval of the
Commission or Administrative Law Judge.

In the event neither party appears at the initial hearing, the
case may be dismissed by the Commission or Administrative Law
Judge, and such dismissal order will become final unless an appeal
is timely taken therefrom or a proper motion to reopen is filed with the
Commission within thirty (30) days from receipt of the order.

Upon meritorious application to the Commission from either
party in an action pending before the Commission, requesting that the
claim be dismissed for want of prosecution, the Commission may,
upon reasonable notice to all parties, enter an order dismissing the
claim for want of prosecution. (Emphasis supplied)

It is herein concluded that neither A.C.A. §11-9-702(d) nor Rule 099.13 apply

to the facts in the instant claim.  First, as previously noted, the claimant filed a claim

for additional benefits, specifically, surgery which was pursued by the claimant and

his prior attorney of record.  The claimant was successful in his request and

received additional medical treatment, including, but not limited to additional

surgery and has been paid additional temporary total disability through at least July

9, 2008.
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I feel compelled to point out that, in her Motion to Withdraw as attorney of

record, claimant’s prior attorney attached medical reports which are shown as

copied to respondent herein which reflect a date of service on October 3, 2008, at

which time the claimant was discharged.  Although it is unclear the exact date that

respondents last paid medical benefits, the record reflects that it accepted and paid

for the March 10, 2008, surgery and for the follow-up medical treatment, as well as

additional  temporary  total  disability  through  July  9,  2008.   Because the

claimant prosecuted  his  claim  and  received  additional  benefits,  I  find  that

A.C.A. §11-9-702(d) has no application to the instant claim.  Further, Rule 099.13

does not appear to be appropriate.  

The record reflects that after the claimant filed a claim for additional benefits,

claimant’s prior attorney requested a hearing on the claim and successfully

obtained benefits on his behalf, specifically, additional medical treatment, including

surgery and additional temporary total disability.  Admittedly, the claimant has not

since filed another claim for additional benefits, and has not requested another

hearing.  However, A.C.A. §11-9-702 does not require the claimant to request

another hearing.  Respondent is attempting to dismiss a claim without any legal

basis.  Admittedly, the claimant has failed to respond to correspondence.  In my

opinion, it is a language barrier which prevented the claimant from fully

understanding any attempted communication from either the respondent or this

Commission.  Rather than respond to any notices in writing, the claimant simply
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appeared at the hearing at the time and date indicated in the notice, but was unable

to articulate his position.  I cannot find that the claimant has abandoned his claim.

The provisions of Ark. Code Ann. §11-9-702 and Commission Rule 099.13 do not

apply.  Accordingly, respondents’ Motion to Dismiss is hereby, respectfully, denied.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


