
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F712532

WILLIAM E. RICKETT, EMPLOYEE       CLAIMANT

BIBLER BROS. LUMBER CO., EMPLOYER RESPONDENT

WAUSAU UNDERWRITERS INS. CO.,
CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 13, 2009

Hearing before Administrative Law Judge O. Milton Fine II on February 11, 2009 in
Russellville, Pope County, Arkansas.

Claimant represented by Ms. Laura Beth York, Attorney at Law, Little Rock,
Arkansas, not appearing.

Respondents represented by Mr. Mike Ryburn, Attorney at Law, Little Rock,
Arkansas.

I.  BACKGROUND

This matter comes before the Commission on Respondents’ motion to

dismiss.  The record consists of Commission Exhibit 1, the November 10, 2008

prehearing order, along with the Commission’s letter to the parties dated November

10, 2008, Claimant’s letter and response to the motion to dismiss, filed February 12,

2009, which have been blue-backed to the record.

This matter was set for hearing on the merits of the claim for February 11,

2009, at 10:00 a.m. at the Pope County Courthouse in Russellville, Arkansas.  The

following issues were to have been litigated:

1. Whether Claimant sustained compensable injuries to his left hip and

left leg.
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2. Whether Claimant provided notice of the alleged incident and injuries

to Respondents.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits from

November 14, 2007 to a date yet to be determined.

5. Whether Claimant is entitled to a controverted attorney’s fee.

The prehearing order was sent not only to Claimant’s counsel, but to Claimant

himself at the address for him supplied to the Commission.  That letter was not

returned as undeliverable.  Claimant was to testify.  However, at the appointed time

for the hearing, neither he nor his counsel appeared.  I attempted without success

to locate them in the courthouse.  After I was unable to locate Claimant or his

counsel, I contacted counsel’s office and was informed that counsel had mistakenly

calendared the hearing for Friday, February 13, 2009.  I went on the record, noted

the presence of Respondents’ counsel, and placed the prehearing order into

evidence.  Respondents then moved for dismissal of the claim pursuant to AWCC

R. 099.13, plus an award of attorney’s fees and costs.  The hearing was then

concluded.

Later that day, Claimant’s counsel contacted me by telephone to apologize

for not appearing.  She stated that her office had mistakenly placed the hearing on

her calendar for February 13.  On February 12, 2009, counsel sent a letter to the

Commission that reads in pertinent part:
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Enclosed please find a Response to Respondent's Motion made
February 11, 2009.  Pursuant to our telephone conversation with
regard to the above referenced matter, I apologize for any
inconvenience which we may have caused the Court.  I had Mr.
Rickett’s full hearing scheduled at 10:00 a.m. February 13, 2009,
rather than February 11, 2009.  I thank you for your patience in this
matter and again apologize for the inconvenience which we may have
caused.

The response to the motion to dismiss, in turn, reads in pertinent part:

1. Plaintiff’s attorney had the above referenced matter scheduled
for a Full Hearing on February 13, 2009.  This was a clerical
error by Wren Law Firm, and we sincerely apologize for any
inconvenience which this may have caused.

2 Plaintiff’s counsel did not act in a frivolous manner, nor this
Plaintiff’s counsel intentionally mis-calendar the Full Hearing in
the above referenced matter.

3. Plaintiff’s counsel admits clerical error, however, as it was an
unintentional error, the Wren Law Firm respectfully request
that the Respondent’s costs not be awarded and that the
Respondent’s Motion be denied.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other

matters properly before the Commission, the following findings of fact and

conclusions of law are hereby made in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Claimant has failed to prosecute his claim by not appearing at his scheduled

hearing.
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3. Claimant was provided reasonable notice of the February 11, 2009 hearing,

at which the motion to dismiss was heard.

4. Dismissal of this claim without prejudice is warranted under AWCC R.

099.13.

5. Respondents’ motion for attorney’s fees and costs is denied.

III.  DISCUSSION

Under AWCC R. 099.13,

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996)(discussing, inter alia, Rule 13).

Claimant’s counsel has explained that her failure to appear at the hearing

was due to an innocent mistake–the placement of the hearing on the wrong date on

her calendar.  Nonetheless, Respondents appeared and were ready to proceed.

As for Claimant himself, nothing before me explains his failure to appear, despite

the fact that he, too, was served with the prehearing order listing prominently the

scheduled date, time and location of the hearing.  Thus, the failure of Claimant to

appear is without good cause.  The evidence thus shows that Claimant has failed

to prosecute his claim, and that reasonable notice of the proceeding was provided

to the parties.  Hence, dismissal of the instant claim is justified under Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with
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prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774

(Full Commission Opinion filed November 15, 2005), the Commission wrote:  “In

numerous past decisions, this Commission and the Appellate Courts have

expressed a preference for dismissals without prejudice.”  (emphasis added)(citing

Professional Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).

Based upon the foregoing, this claim should be and is hereby dismissed without

prejudice.

As for Respondents’ motion for attorney’s fees and costs for preparing for the

hearing, it is hereby denied.  The hearing proceeded as scheduled, albeit on a

motion to dismiss and for costs and fees instead of on the merits of the claim.

Moreover, the dismissal has been granted.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


