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STATEMENT OF THE CASE

A hearing was held on December 22, 2008, in Springdale, Arkansas. A pre-

hearing order was entered  in this case on June 2, 2008.  This pre-hearing order set

out the stipulations offered by the parties and outlined the issues to be litigated and

resolved at the present time.  A clerical error has been corrected in stipulation

numbered 6 to reflect that the 5 percent permanent impairment was to the body as

a whole, rather than the leg below the knee. The claimant also requested that the

current issue be changed to reflect his entitlement to additional medical services by

and at the direction of Dr. James Blankenship, rather than Dr. Michael Morse.  As a

result of this change, liability for any other incurred medical charges is reserved for

future determination, when and if necessary.

The following stipulations were offered by the parties and are hereby

accepted:

1. On June 11, 2002,  the relationship of employee-employer-carrier existed

between the parties.
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2. The appropriate weekly compensation benefits are $383.00 for total

disability and $287.00 for permanent partial disability.

3. On June 11, 2002, the claimant sustained a compensable injury to his

lumbar spine.

4. There is no  dispute over the payment of medical services  prior to

February  6, 2007.

5. There is no dispute over temporary total disability benefits at present.

6. The respondents have paid permanent partial disability benefits for a

permanent physical impairment of 5 percent to body as a whole.

By agreement of the parties, the issue to be litigated and resolved at the present

time is limited to the following:

1. The claimant’s entitlement to additional medical services by and at the

direction of Dr. James Blankenship.

In regard to these issues, the claimant contends:

“The claimant contends that he is entitled to reasonable
and necessary medical treatment. The respondents
contend that the claimant suffered an independent
intervening act in the form of a motor vehicle accident
barring any continued treatment.”    
 

In regard to these issues, respondents contend:

“A. This claimant had a compensable injury to his lumbar
spine on 6-11-02.  The injury was accepted and the
claimant received the appropriate benefits including a 5
percent permanent partial disability rating that has been
paid.  The claimant’s current medical treatment is not
reasonable or necessary or related. The claimant has had
several intervening injuries that are accountable for his
current condition.  The 2002 injury was a disc at L5-S1.
The current condition is a disc at L4-5.”
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 DISCUSSION

   The sole issue for resolution at the present time is the claimant’s entitlement

to additional medical services provided and recommended for his back difficulties,

by and at the direction of Dr. James Blankenship.  The burden rests upon the

claimant to prove that these medical services would constitute “reasonably

necessary medical services” as that term is used in Ark. Code Ann. §11-9-508.

On the other hand, the respondents contend that the claimant’s difficulties with

his back that required medical services by Dr. Blankenship resulted from non work

related independent intervening causes that occurred after the claimant’s

compensable injury, so as to relieve them from liability for the expense of these

medical services, Ark. Code Ann. §11-9-102(4)(F)(iii). The burden rests upon the

respondents to prove all of the requirements necessary to invoke the relief granted

by this subsection.

This Commission granted the claimant a change of physicians to Dr. James

Blankenship, on September 11, 2008. He was initially seen by Dr. Blankenship on

October 28, 2008.  In this clinic notation of that date, Dr. Blankenship indicated that

he had personally reviewed the records of the claimant’s previous treating

physicians, as well as the prior tests (particularly, the most recent MRI from June of

2008).  Dr. Blankenship further indicated that, on October 28, 2008, he personally

examined the claimant.  Based upon all these factors, Dr. Blankenship opined that

the claimant was suffering from piriformis syndrome, an annular tear of the L4-5 disc,

and protrusion of the L4-5 disc that was producing mild lateral recess stenosis with

resulting radicular symptoms.  Based upon this diagnosis, Dr. Blankenship

recommended various oral medications (anti-inflammatories and narcotic
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analgesics) to be coupled with an aggressive structured physical therapy program.

In the event that these conservative treatment modalities were unsuccessful, it was

Dr. Blankenship’s recommendation that the claimant should undergo a provocative

discography.  If the discography confirmed that the L4-5 disc was the source of the

claimant’s back complaints, Dr. Blankenship stated that his recommended treatment

would be an anterior arthrodesis or fusion at that level (such fusions are always

accompanied by complete decompression of the nerve roots at the affected level).

 In this report,  Dr. Blankenship directed the claimant to return in four weeks for

follow up.

In his narrative report of December 11, 2008, Dr. Blankenship clearly stated

that, in his expert medical opinion, the claimant’s annular tear of the L4-5 disc

annulus and resulting mechanical low back pain were directly caused by his

employment-related accident on June 11, 2002.  It was his further opinion that the

claimant’s piriformis syndrome was a natural consequence or complication of the

annular tear and resulting longstanding mechanical low back pain.

Dr. Blankenship is a highly competent board-certified neurosurgeon. He has

lengthy and extensive experience in the treatment of spinal injuries and conditions,

such as that experienced by the claimant.  There is no indication in the record that

any of his expressed opinions are based upon a mistake of material fact or lack of

sufficient evidence to form the opinion expressed.  The opinions he has voiced in this

case are expressed with certainty and clarity. Not only are his opinions  stated within

“a reasonable degree of medical certainty”,  but they are entitled to great weight and

credit.
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For the most part, the remaining medical evidence presented supports the

opinions of Dr. Blankenship. The initial medical reports and records of Dr. Vincent

Runnels (also a neurosurgeon), show that immediately following his employment

accident of June 11, 2002, the claimant was complaining of low back pain and

radicular symptoms involving his left lower extremity.  In his report of July 25, 2002,

Dr. Runnels diagnosed the claimant’s compensable lower back injury as a “disc

problem”. In this same report, Dr. Runnels mentioned that the claimant had “got into

a scuffle the other night” and was “kicked in the side”.  He further indicated that the

claimant’s symptoms had been “much improved” prior to this incident, but had

apparently recurred following it. However, these recurrent symptoms were

essentially identical to the symptoms that Dr. Runnels had noted a week earlier, on

July 18, 2002.  In his report of December 27, 2002, Dr. Runnels diagnosed the

claimant’s compensable injury as being in the form of a bulging or protrusion of the

L4-5 disc, central and to the left, with resulting lateral recess stenosis and an

accompanying facet strain.  Dr. Runnels clearly felt this to be a permanent injury and

assigned a permanent physical impairment of  5 percent to the body as a whole with

restrictions against repetitive bending and directions to continue home exercises

permanently.  However, Dr. Runnels did not release or discharge the claimant from

continued medical care, but indicated that he would see him back in six months, if

needed.

The claimant returned to Dr. Runnels’ clinic on March 20, 2003.  At that time,

he was treated by Dr. Luke Knox (an associate of Dr. Runnels) with a Depo-Medrol

injection.  In the report generated by this visit, dated April  22, 2003, Dr. Knox stated

that the claimant continue to be followed for his compensable injury by Dr. Runnels.
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The next medical record is a report from Dr. Kelly Danks (also a neurosurgeon

and an associate of Dr. Runnels and Dr. Knox). In this report, Dr. Danks indicated

that the claimant had been seen by him “for consultation”, on August 27,  2003.  He

noted that the claimant was suffering from chronic back pain and had a “known”

herniated disc at L5-S1.  Dr. Danks administered another Depo-Medrol injection and

directed the claimant to return in six months for follow up.  The medical evidence

shows that the claimant continued to be followed by Dr. Danks on a regular basis,

through February 14, 2006.  The medical reports and records of Dr. Danks shows

that, throughout this period, the claimant continued to complain of back pain and left

lower extremity difficulties.  Although these symptoms appear to have waxed and

waned, they never completely resolved. These reports and records further show

that, as early as March 9, 2004, Dr. Danks was suggesting possible surgical

intervention for the claimant’s radicular symptoms. During this interval, another

lumbar MRI was performed at the request of Dr. Danks. This lumbar MRI was

performed on February  6, 2006, and demonstrated a substantial tear of the annulus

of the L4-5 disc on the left with an extrusion of disc material that appeared to be

entrapping the left nerve root.  In his note of February 14, 2006, Dr. Danks observed

that these findings were not “significantly different” from those on the initial MRI that

was performed not long after the claimant’s compensable injury.

On September 8, 2006, the claimant came under the care of Dr. Rodney

Routsong (yet another neurosurgeon and an associate of Dr. Danks, Dr. Knox, and

Dr. Runnels, the latter having retired by this time).  The medical reports and records

of Dr. Routsong show that he continued to treat the claimant for low back and

radicular difficulties with his left lower extremity on a regular basis through June 18,
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2008.  During this time the claimant’s lower back and radicular difficulties with his left

lower extremity continued to wax and wane, but as a whole appeared to have

worsened. In his initial report, dated September 8, 2006,  Dr. Routsong expressed

the opinion that he did not believe that a fusion would help the claimant’s low back

complaints.  He further indicated that the surgery that had been previously

discussed for the claimant’s left radiculopathy was not recommended, at that time,

due to the present minimal nature of the claimant’s radicular symptoms.  In his report

of April 2, 2007, Dr. Routsong recorded a history of an incident a week prior, when

the claimant got into an altercation with some bouncers at a night club.  In this

altercation, the claimant was beaten and kicked and ultimately rendered

unconscious. He was apparently evaluated at the emergency room and referred for

facial injuries to a plastic surgeon.  However, no reports and records of either the

emergency room, the plastic surgeon, or any other physician that treated the

claimant for these injuries have been introduced.  In this report, Dr. Routsong

expressly noted that the claimant had experienced “no change” in his chronic low

back pain and the radicular symptoms in his left lower extremity.  Dr. Routsong’s

physical examination, on that date, support the foregoing statement, as Dr.

Routsong’s clinical findings were essentially unchanged from his prior examination.

The subsequent reports and records of Dr. Routsong continue to chronicle periods

of waxing and waning in the claimant’s symptoms, both with his back and his left

lower extremity.  However, there was never a complete resolution of any of these

complaints.  Dr. Routsong’s report of October 11, 2007 reveals that, at that point, the

respondents were simply refusing to authorize or pay for any further testing or active

treatment for either the claimant’s low back or left lower extremity difficulties.
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  On December 27, 2007, the claimant was undergoing another period of

increased radicular difficulties that were sufficient to cause Dr. Routsong to

recommend surgical decompression of the L4-5 disc, which Dr. Routsong opined

was “long overdue”.  Surgical decompression of the L4-5 disc remained Dr.

Routsong’s recommendation through his last evaluation of  the claimant on June 18,

2008.  However, Dr. Routsong did indicate that, in his opinion, a surgical

decompression of the disc alone, would not help the claimant’s chronic low back

pain.  Throughout Dr. Routsong’s course of treatment, the claimant’s diagnosis

remained a protruded L4-5 disc with a L5 radiculopathy and somatic dysfunction of

the lumbar spine.  

After consideration of all the evidence presented, it is my opinion that the

greater weight of the credible evidence establishes that the June 11, 2002

employment-related accident resulted in a tear of the annulus of the L4-5

intervertebral disc with a resulting protrusion or herniation of that disc, which  has

produced a left L5 radiculopathy.  All of the evidence presented shows that the

nature of the symptoms have remained essentially unchanged since his initial

compensable injury, even though the magnitude or degree of these symptoms has

periodically waxed and waned with a general worsening trend over time.  At no time,

since the claimant’s compensable injury, does it appear that he became

asymptomatic or that the damage caused by his compensable injury had entirety

resolved.  In fact, all the medical evidence reflects that the claimant has sustained

a permanent physical injury to his back, which will never entirely resolve and the

claimant will never return to his preinjury state.  All of the objective testing
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(particularly the various MRIs) consistently show the same defect, which is at the L4-

5 level.

  Although the evidence shows that the claimant has been involved in one or

two altercations and a motor vehicle accident, since his compensable lumbar injury,

no evidence has been presented to show that these events produced any additional

damage to the L4-5 area of his spine or in any way necessitated the medical services

currently in dispute.  In fact, all of the expert medical evidence  expressly attributes

the claimant’s continuing lumbar difficulties and need for medical treatment solely

to his compensable injury of June 11, 2002.  To accept the respondents’  contention

that there has been an independent intervening cause of the claimant’s lumbar

condition and need for medical services for this condition would require pure

speculation.  

I would also note that one of the apparent cases for the respondents’

contention is a reference by Dr. Danks to a herniation of the L5-S1 disc. This is

obviously a mistake on the part of Dr. Danks.  Dr. Runnels had previously stated that

the claimant’s compensable injury and resulting difficulties involved the L4-5 area.

All of the subsequent physicians have attributed the claimant’s difficulties to an injury

at the L4-5 area.  The two actual MRI reports, which was from the study performed

on February 6, 2006 and June 6, 2008, showed only an injury or defect  at the L4-5

level and expressly noted the L5-S1 level to be normal.  Even Dr. Danks, in his note

of February 14, 2006, stated that the February  6 MRI showed the injury to be at the

L4-5 disc level and that this was no different from the even earlier MRI.  

Another basis for the respondents’ contention could also be the records of Dr.

Cannon , concerning injections at the L5-S1 level.  
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If Dr. Cannon was actually injecting the L5-S1 level, as his notes state, he

gives no reason as to why he selected this level over the obviously damaged L4-5

level.  Perhaps this is why these injections gave only brief initial relief and ultimately

no relief.  

After consideration of all the evidence presented, it is my opinion that the

greater weight of the credible evidence establishes that the medical services, which

have been provided to the claimant and recommended to the claimant for his lumbar

difficulties by Dr. James Blankenship, were necessitated by and connected with the

claimant’s compensable lumbar injury of June 11, 2002. Thus, the claimant has

satisfied the first requirement for these services to constitute “reasonably necessary

medical services” under Ark. Code Ann. §11-9-508.

All of the medical evidence presented clearly shows that the claimant is in

need of a continuing medical treatment for his compensable injury.  The only

remaining question is which of these medical services had or have a reasonable

expectation of accomplishing the purpose or goal for which they are intended.

Clearly, the conservative treatment modalities recommended by Dr. Blankenship in

the form of continued anti-inflammatories and narcotic analgesics with an

accompanying program of aggressive active physical therapy, are widely recognized

as being medically appropriate for the active treatment and symptomatic relief of

lumbar injuries, such as that experienced by the claimant.  The medical follow up or

monitoring of the claimant’s condition to ascertain the success (or lack thereof) of the

conservative treatment modalities and to affect any necessary changes, is

recognized by the medical community as an absolute necessity.  The provocative

discography which has been recommended by Dr. Blankenship, is a test widely
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employed in this area to assess the existence and extent of discal injuries and to

objectively determine the exact source of the claimant’s pain and complaints in the

back area.  Such a test would be particularly appropriate, in light of the fact that

previously objective testing has established substantial damage to the claimant’s L4-

5 intervertebral disc.  The annular arthrodesis or fusion of the L4-5 vertebral would

only be performed, if the discography objectively demonstrated that the L4-5

intervertebral disc was the source of the claimant’s chronic low back pain and the

recommended conservative treatment modalities were unsuccessful.  Although this

type of procedure is more commonly employed to correct spinal instability, it is also

widely recognized as being appropriate to relieve chronic pain from discal injuries

by relieving all pressure and stress on the injured vertebral disc.  This procedure

would also automatically entail a surgical decompression. The only alternative would

be the less commonly used disc replacement surgery.  

As previously noted, Dr. Blankenship is a competent neurosurgeon with vast

expertise in the treatment of injuries such as those experienced by the claimant.  It

is clearly his expert opinion that the aggressive conservative treatment modalities,

which he recommended in his report of October 28, 2008, have a reasonable

expectation of relieving or at least reducing the magnitude of the claimant’s lumbar

pain.  It is also clearly his expert opinion that the discogram is necessary to insure

a reasonably accurate and objective diagnosis of the source of the claimant’s chronic

back pain. Finally, it is clearly his expert opinion that, if the conservative treatment

modalities do not resolve or adequately reduce the claimant’s chronic complaints

and the discogram objectively identifies the injury to the L4-5 intervertebral disc as

a source of the claimant’s chronic back pain, only  then a fusion with an
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accompanying decompression at the L4-5 level would have a reasonable

expectation of alleviating or significantly reducing both the claimant’s back pain and

his chronic radicular complaints. Dr. Routsong agrees that a surgical decompression

at the L4-5 level would offer a reasonable expectation of substantially reducing or

alleviating the claimant’s chronic radicular complaints but disagrees with Dr.

Blankenship on the likelihood that an accompanied fusion would relieve the

claimant’s chronic back complaints. Under the criteria established by Dr.

Blankenship (the discogram confirms the damaged L4-5 intervertebral disc as the

source of the claimant’s chronic back complaints and the failed conservative

treatment modalities), I find that the expert medical opinion of Dr. Blankenship, on

the reasonable expectation that the fusion would be successful, would be entitled to

the greater weight  and credit.

Therefore, I find that the claimant has proven that the additional medical

services recommended by Dr. Blankenship have a reasonable purpose.  This

satisfied the second and final requirement for these services to constitute

“reasonably necessary medical services”, as that term is used in the Act.

Pursuant to Ark. Code Ann. §11-9-508, the respondents would be liable for

the expense of these services. This liability is subject to the Commission’s medical

fee schedule.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 11, 2002, the relationship of employee-

employer-carrier existed between the parties.
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3. On June 11, 2002, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $383.00

for total disability and $287.00 for permanent partial

disability, when such benefits should be appropriate.  

4. On June 11, 2002, the claimant sustained a

compensable injury to his lumbar spine, which was in the

form of a tear of the annulus and protrusion or herniation

of the L4-5 intervertebral disc with resulting nerve root

impingement. 

5. There is no dispute, at present, over the payment of

medical services incurred prior to February 6, 2007.

6. The respondents have accepted liability for and have

paid the expenses incurred for the claimant’s initial visit by

Dr. James Blankenship, which was conducted pursuant to

a change of physicians that was granted by this

Commission.

7. The medical services provided and recommended to the

claimant for his chronic low back and radicular difficulties,

by and at the direction of Dr. James Blankenship on and

after October 28, 2008, constitutes reasonably necessary

medical services for the claimant’s compensable lumbar

injury.  Specifically, the medical services provided and

recommended by Dr. Blankenship have been proven to be

necessitated by or connected with the claimant’s
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compensable injury and have been proven to have a

reasonable expectation of successfully  accomplishing

their intended purpose. Pursuant to the provisions of Ark.

Code Ann. §11-9-508, the respondents would be liable for

these expenses, subject to the Commission’s medical fee

schedule.

8. The respondents have failed to prove that the medical

services provided and recommended by Dr. Blankenship

for the claimant’s chronic lumbar and radicular difficulties

were in any way caused by an independent intervening

event, so as  to relieve the respondents of liability for these

expenses.

9. There is no dispute, at the present time, over the

claimant’s entitlement to temporary total disability benefits.

10. The respondents have denied the claimant’s

entitlement to any additional medical services after

February 6, 2007, with the exception of the initial

evaluation by Dr. Blankenship that was performed

pursuant to a change of physicians granted by this

Commission.

11.  As no controverted benefits have herein been

awarded to the claimant, no controverted attorney’s fee

can be awarded to his attorney.
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ORDER

The respondents shall be liable for the expense of the medical services

rendered and recommended to the claimant for his compensable lumbar injury by

and at the direction of Dr. James Blankenship, on and after October 28, 2008.  This

specifically includes the conservative treatment modalities, the additional testing,

and the potential surgical procedures that were outlined by Dr. Blankenship in his

clinic note of October 28, 2008. This liability is subject to the medical fee schedule

established by this Commission.

All benefits herein awarded, which have herein accrued, are payable in a lump

sum without discount. 

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


