
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F708074

LINDA S. RICHARDS,  EMPLOYEE CLAIMANT

WARREN SCHOOL DISTRICT,  EMPLOYER RESPONDENT 

RISK MANAGEMENT RESOURCES, CARRIER RESPONDENT

OPINION FILED JANUARY 26, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on October 30, 2008
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to continuing medical

treatment, payment of medical expenses and attorney’s fees.

At issue is whether or not additional medical treatment is reasonable and necessary pursuant

to Ark. Code Ann. §11-9-508.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on June 7, 2007 at which

time the claimant sustained a compensable injury at a compensation rate of $188.00/$154.00.

Medical expenses, temporary total disability benefits (until April 19, 2008) and a 9% impairment

rating to the body as a whole have been accepted.  The Medical Cost Containment Division approved

a change of physician on May 21, 2008 from Dr. James Adametz to Dr. Harold Chakalas.

The claimant contends she remains symptomatic and wishes to pursue medical treatment with

Dr. Chakales.  He has recommended diagnostic testing to determine if additional surgery is

necessary.  The claimant seeks payment of medical expenses, and attorney’s fees.

The respondents contend all appropriate benefits have been paid and repeat diagnostic testing
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is unreasonable and unnecessary pursuant to Ark. Code Ann. §11-9-508.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant, who became emotional, was the only witness to testify at the hearing.  She sat

stiffly and walked with difficulty.

The claimant, age 58 (D.O.B. October 3, 1950), has a high school education.  She was

employed as a cook for the respondent-employer but injured her back on June 7, 2007, helping  co-

workers lift a floor buffer and bucket of wax, (Tr. p. 6-7).  She went back to work for about two

months with the use of medication, but her symptoms grew progressively worse.  The claimant quit

work on August 3, 2007, because she could no longer stand or walk without assistance.  The

claimant has been approved for Social Security Disability benefits.

On August 27, 2007, Dr. Adametz performed surgery on the claimant for a herniated disc at

L4-5.  The claimant remained symptomatic after her surgery and obtained a change of physician to

Dr. Chakales who recommended additional testing.  She seemed to know very little about her

diagnosis, referring to Dr. Adametz’s reliance on a “wrong MRI”.  She also had no understanding

of Dr. Chakales’ recommended testing (Tr. p. 21, 24-25).  Apparently, the respondents have not

assigned a nurse case manager to this claim.

The claimant came under the care of general practitioner,  Dr. Kerry Pennington,  in July,

2007 for back and right leg pain after a lifting incident at school.  Her physical examination revealed

muscle spasm and x-rays showed moderate degenerative joint disease.  Dr. Pennington prescribed

medication and the claimant returned to work with a 25 pound weight limitation.

The claimant’s symptoms grew progressively worse so an MRI scan was performed.  The

claimant was diagnosed with disc bulging at L2-L3, L4-L5, and L5-S1 and referred to neurosurgeon,

Dr. James Adametz.

On August 27, 2007, Dr. Adametz performed surgery (hemilaminotomy and discectomy) for

a herniated disc at L4-5 on the right, consistent with her symptoms.  The claimant returned to the
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doctor in September, still symptomatic.  In October, she reported waking up with neck and shoulder

pain.

A second MRI scan performed November 1, 2007, was interpreted as showing a small

recurrent disc herniation at L4-5 on the right, possibly causing nerve root irritation.  Dr. Adametz

prescribed epidural steroid injections.  He opined that if her symptoms persisted, a second surgery

(re-exploration or fusion) might become necessary.

The claimant continued to complain of back pain so Dr. Adametz ordered a lumbar

myleogram to evaluate surgical options.  The test showed mild central stenosis at L4-5 without

evidence of definite nerve root involvement.  A CT scan revealed a small right paracentral disc

herniation with minimal displacement of the right L5 nerve root.  Dr. Adametz prescribed a back

brace and physical therapy.

Dr. Adametz’s report of 12-12-07:
The myelogram shows that she has a broad based
bulging disc at L4-5.  The remainder of it looks good.
This actually affects both sides.  It’s not as bad as the
ruptured disc that she had before and it’s not focally
pinching the L5 nerve root like it was before.  It’s just
bad enough, even with her in a recumbent position,
that I can see where if she stood up it might put some
pressure across the thecal sac there.

The above findings makes this a very difficult call.
It’s certainly bad enough that it may account for her
symptoms, but it is just borderline whether it is bad
enough to operate on her.  If I would operate on her,
I would have to do a bilateral procedure, and then it
would weaken her back enough that she may have a
lot of degenerative changes and facet changes or pain
just from the surgery itself.  So, this is somewhat of a
close call.  The other choice then would be to do a
fusion, and that is sort of a tough call also.  So to start
with, I have encouraged her to try to get by with this
without surgery if we can.  I want to try a couple of
more things that I haven’t done previously on her; 1)
just to put her in a brace for awhile anytime that she is
up, and 2) to put her back in some physical therapy,
especially with some traction to see if (sic) would
make any progress.

I’ll see her again after the physical therapy and see if
we are getting anywhere.  As a last resort we also
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might consider surgery, but again I am trying to get
her by without it.

The claimant returned to Dr. Adametz in January and February 2008, still complaining of

pain.  He did not feel more surgery would improve her condition.  He ordered a Functional Capacity

Evaluation (FCE) which was performed on February 21, 2008.  The FCE was valid for work in the

“light physical demand” category, lifting up to 50 pounds, frequently carrying, stooping, crouching,

kneeling, walking and standing.  The claimant told Dr. Adametz that no light duty was available with

her employer.

The claimant returned to Dr. Adametz on February 29, 2008, still symptomatic.  He

recommended pain management with medication and vocational rehabilitation.  He prescribed 800

mg. Ibuprofen in the hopes she would need less Hydrocodone.

Dr. Adametz opined the claimant’s healing period ended March 20, 2008 and assessed a 9%

rating on April 18, 2008.

On June 24, 2008, the claimant saw Dr. Harold Chakales.  He recommended a lumbar

discogram at L3-4, L4-5 and L5-S1 to determine “where the pathologic discs are.”  The claimant

does have multilevel bulging discs that could be contributing to her symptoms in addition to the

problem at L5 confirmed by MRI scan.  I find the discogram is a reasonable test in relation to the

claimant’s injury.  Dr. Chakales also recommended electrodiagnostic studies of her back and legs

but offered no reason for this test.  I am not inclined to approve testing without some explanation

why the test is needed.

FINDINGS AND CONCLUSIONS

Employers must promptly provide medical services which are “reasonably necessary in

connection with” the compensable injuries.  Ark. Code Ann. §11-9-508(a).  However, injured

employees have the burden of proving by a preponderance of the evidence that medical treatment is

reasonably necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

What constitutes reasonable and necessary medical treatment is a fact question for the Commission,
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and the resolution of this issue depends upon the sufficiency of the evidence. Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  Reasonably necessary medical services “may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

maintain the level of healing achieved; or to prevent further deterioration of the damage produced by

the compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission opinion February

14, 2003 (E906565).  In assessing whether a given medical procedure is reasonably necessary for

treatment of the compensable injury, it is necessary to analyze both the proposed procedure and the

condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation

Commission, December 13, 1989 (Claim No. D511255).

During questioning, Mr. Ryburn offered the claimant an opportunity to return to Dr. Adametz,

(Tr. p. 21).  That leaves the impression the respondents are willing to pay for additional medical

treatment as long as it is not with Dr. Chakales.

It is apparent from reviewing Dr. Adametz’s records that he struggled with the decision to

perform a second surgery.  Ultimately, he decided against surgery because he felt the risks outweighed

the possible benefits, but he did concede it was a close call.

It is equally apparent the claimant is unwilling to manage her pain with medication and

requested Dr. Chakales because she wants more aggressive treatment despite those significant  risks,

(Tr. p. 21).  Dr. Chakales requested additional testing to evaluate the necessity of a second surgery.

The claimant does have a documented recurrent disc herniation at L5 with nerve root

displacement along with multilevel bulging discs.  Her condition is chronic, meaning additional

medical treatment is reasonable.  The Workers’ Compensation Act requires only that the proposed

treatment be reasonable and necessary in relation to the compensable injury.  There are risks and side

effects associated with all medical treatment. 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on June 7, 2007 at which time the claimant sustained
a compensable back injury at a compensation rate of
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$188.00/$154.00.  Medical expenses, temporary total
disability benefits (until April 19, 2008) and a 9%
rating to the body as a whole have been accepted.

2. The claimant has proven by a preponderance of the
evidence of record that diagnostic testing, a discogram,
to evaluate the need for a second lumbar surgery is
reasonable in relation to her compensable multilevel
disc injury and recurrent disc herniation at L5 with
nerve root involvement.  The claimant’s request for
electrodiagnostic testing is denied as Dr. Chakales
offered no reason why the test is necessary.

3. The respondents are directed to pay Dr. Chakales’
medical expenses within thirty days of receipt pursuant
to Rule 30.

4. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to be
paid in accordance with A.C.A. §11-9-715, §11-9-801,
and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).
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IT IS SO ORDERED.

                                                                             
ELIZABETH W. HOGAN
Administrative Law Judge


