
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F804939

FREDDIE REID CLAIMANT

J B HUNT TRANSPORT, INC. RESPONDENT

AIG DOMESTIC CLAIMS, INC. RESPONDENT
CARRIER

OPINION FILED JUNE 10, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith,
Arkansas.

Respondents represented by JOSEPH PURVIS, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On March 12, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on November 5, 2008, and a pre-hearing order was filed on

November 6, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The claimant is entitled to a temporary total disability

rate of $488 and a permanent partial disability rate of $366 should

this claim be found compensable.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability regarding employee/employer relationship.

2. Related medical.

3. Temporary total disability form May 27, 2006, to November

17, 2008, excluding the period from July 1, 2007, until April 30,

2008.

4. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that an employee/
employer/insurance carrier relationship
occurred and existed on May 26, 2006.  The
Claimant was involved in a motor vehicle
collision on May 26, 2006 while operating the
tractor trailer owned by J.B. Hunt Transport,
Inc. during and within the scope of his
employment.  The Claimant was earning an
average weekly wage of $1,225.00 per week
entitling him to the maximum compensation rate
of $488.00 per week in temporary total
disability benefits and $366.00 per week in
permanent partial disability benefits.  The
Claimant is entitled to temporary total
disability benefits from June 15, 2006 to a
date yet to be determined.  The claimant is
entitled to medical treatment for a lumbar
spine injury.”

Respondents’ contentions are:

“That, the Claimant is an Independent
Contractor as opposed to an employee and,
therefore, is not entitled to workers’
compensation benefits.”

The claimant, a tractor trailer driver, was involved in a

motor vehicle collision on May 26, 2006.  He alleges he injured his

lower back in the accident.  The respondent is a corporation that

is engaged in the business of transporting goods.  The central
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issue is whether the claimant was an employee of the respondent or

an independent contractor.

In Cloverleaf Express and AIG Claims Service v. Fouts, 91 Ark.

App. 4, 207 S.W.3d 576 (2005), the Court of Appeals considered this

issue.

The Court of Appeals stated:

“The issue of whether one is an employee or an
independent contractor is analyzed under two
separate tests: (1) the control test; and (2)
the relative nature of the work test.
(Emphasis added.)  On the issue of control,
this court has stated:

‘The governing distinction is that
if control of the work reserved by
the employer is control not only of
the result, but also of the means
and manner of the performance, then
the relation of master and servant
necessarily follows. But if control
of the means be lacking, and the
employer does not undertake to
direct the manner in which the
employee shall work in the discharge
of his duties, then the relation of
independent contractor exists.’”

The following factors found in Cloverleaf are to be considered

in determining whether one is an employee or independent

contractor:

“(a) the extent of control which, by the
agreement, the master may exercise over the
details of the work;

(b) whether or not the one employed is engaged
in a distinct occupation or business;

(c) the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or by
a specialist without supervision;
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(d) the skill required in the particular
occupation;

(e) whether the employer or the workman
supplies the instrumentalities, tools, and the
place of work for the person doing the work;

(f) the length of time for which the person is
employed;

(g) the method of payment, whether by the time
or by the job;

(h) whether or not the work is a part of the
regular business of the employer;

(I) whether or not the parties believe they
are creating the relation of master and
servant; and

(j) whether the principal is or is not in
business.”

In the present case the claimant filled out an application

with the respondent on May 8, 2006.  On that same day the claimant

signed a Tractor Lease/Purchase Agreement along with a

representative of the respondent.  That agreement in part states:

J.B. Hunt Transport, Inc. [WE,US] and the
undersigned [YOU] agree as follows:

1.   Vehicle Term and Charges.  WE will assign
to YOU our rights to lease and purchase the
vehicle described on Appendix A [the
“vehicle”] for the term provided on Appendix A
[The “term”] and YOU agree to pay, in weekly
installments, the rental charges in the amount
of $448.33 per week for the period of the
agreement.

We hold beneficial ownership and legal
title to the vehicle and will continue to do
so during the term of this Agreement and until
such time as you acquire ownership and title
pursuant to the option to purchase contained
herein (¶2(b) and ¶16)).
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YOU are responsible for loss or damage to
the vehicle during the term of this Agreement
and WE shall be entitled to rental charges
regardless of such loss or damage and also any
period during the time of this Agreement that
the vehicle is being repaired or otherwise
‘not in’ service.  At the termination of the
lease, if YOU do not exercise YOUR option to
purchase the vehicle, YOU will return the
vehicle to US at YOUR cost in the same
condition as when YOU received possession of
the vehicle, reasonable and ordinary wear and
tear excepted...,

2.   Items Provided by US in Consideration for
your Lease Payment.

(a) Possession and Use/Sublease.  YOU are
granted by this agreement of right to the
possession and use of the vehicle for the
limited purpose of engaging in the business of
an independent contractor leased under an
Independent Contractor Operating Agreement
[ICOA] with J.B. Hunt Transport, Inc.

The Independent Contractor Operating Agreement with J.B. Hunt

Transport, Inc. was signed by the claimant and a representative on

May 10, 2006.  It states in part:

This agreement is made this 10 day of May,
2006 between Freddie Reid as “Contractor” and
J. B. Hunt Transport, Inc. as “Carrier,” and
shall begin on the date and time appearing on
Appendix...,

3. Receipt of Equipment: The equipment which
Contractor will lease to Carrier pursuant to
the terms and conditions of this Agreement is
identified in the attached Appendix A, which,
when executed, will show the date and time of
the receipt of the equipment by Carrier.  Upon
termination of this lease, or when possession
by Carrier of the equipment identified in
Appendix A ends, Contractor shall give Carrier
or its authorized representative a receipt
evidencing the date and time of the return of
the equipment to Contractor’s control...,

4. Exclusive Use: Contractor agrees neither it
nor its drivers shall have authority to enter
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into any agreement for the use of the leased
equipment covered by this Agreement for the
benefit of any person other than Carrier
without prior written consent of Carrier...,

8. Exclusive possession and responsibilities:
Carrier shall have exclusive possession,
control and use of the equipment for the
duration of the Lease.  Carrier shall assume
complete responsibility for the operation of
the equipment for the duration of the Lease.
Contractor specifically agrees it will not use
the authorities, placards or vehicle
identification numbers of Carrier to perform
services for any other person, firm or company
without having the express written consent of
Carrier.

Factor (a) The extent of control which, by the agreement,

the master may exercise over the details of the work.

The independent contractor operating agreement written by the

respondent makes it clear that they have complete control over whom

the claimant can and cannot work for while using the leased

tractor.  Under the heading “exclusive use” the agreement states

that leased equipment can only be used for the benefit of the

respondent unless they give the claimant prior written consent.

This gives the respondent total control of the claimant’s ability

to do business of any sort with the tractor.

Under the heading of “exclusive possession and

responsibilities” the respondent actually stated that they “shall

have exclusive possession, control and use of the equipment for the

duration of the Lease.”  Since the respondent can exercise complete

control over the leased equipment, he has no ability to transport

goods for any other entity.
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The respondents argue that all they controlled was when and

where the load was to be picked up and delivered.  They submit that

the claimant could reject a load simply by pushing a button on his

on-board computer.  I find they controlled much more than times of

pick up and delivery.  The Independent Contractor Operating

Agreement specifically states the respondent “shall have exclusive

possession, control and use of the equipment during the duration of

the lease,” giving them far reaching control over the claimant’s

activities.

Factor (b) whether or not the one employed is engaged in a

distinct occupation or business.

The claimant was not engaged in a distinct occupation.  He

performed the same duties for the respondent that other employees

for the respondent routinely perform.

Factor (d) the skill required in the particular occupation.

Certain licenses are required to operate a tractor trailer as

well as a moderate level of skill.  The greater level of skill is

required; however, to acquire goods to transport and schedule their

arrival and departure, of which here the claimant had no control

over except to decline a load.  Although he could not then accept

a load from another entity without prior written consent of the

respondent.

Factor (e) whether the employer or the workman supplies the

instrumentalities, tools, and the place of work for the person

doing the work.
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The claimant purchased his own property and casualty

insurance.  He was also responsible for the cost of fuel, tires,

and maintenance on the tractor while in use.  However, it is worth

noting that all of the above mentioned responsibilities were

fulfilled by the claimant through vendors provided by the

respondent.  Although the claimant could have gone on his own to

acquire them, it would have been much more expensive.  In that

through the respondent items required are much less expensive due

to their ability to buy in bulk.

The tractor itself was supplied by the claimant but only

through an agreement to lease to own with the respondent.

Significantly, the respondent owned all licences and permits

necessary for the claimant to engage in interstate trucking.  They

also provided the on board communication devices and the toll EZ

Pass card.

The respondent also controlled all loads that the claimant

could pick up or deliver.  The claimant could decline a load, but

he could not pick up or deliver a load for another entity without

prior written consent of the respondent.

Factor (f) the length of time for which the person is

employed and factor (g) the method of payment.

The claimant transported goods for the respondent for only a

few weeks when the alleged injury occurred.  The lease to own

agreement entered into between the claimant and respondent was for

a period of one year, but was renewable.  It provided the claimant

was paid a gross amount of $.85 per mile.  Costs of fuel,
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maintenance, escrow deductions, insurance deductions, tractor

payments, and applicable taxes were taken out by the respondent

prior to the claimant receiving any monies.

Factor (h) whether or not the work is a part of the regular

business of the employer.

The respondent is in the business of transporting goods and

they employ many individuals who perform that task for them.  The

claimant was also engaged in transporting goods for the respondent

and could not work for another commercial  hauler without obtaining

prior written consent from the respondent.

Factor (I) whether or not the parties believe they are

creating the relation of master and servant.

Throughout all of the documents signed by the parties, the

term Independent Contractor is used when referring to the claimant.

It is clear that is what the claimant wanted to be; however, it is

also clear that his independence was severely limited by the

respondent’s contractibly stated control over his ability to

transport goods in the tractor he leased to own from the

respondent.

It appears the respondent contemplated the claimant might be

an employee under certain state and federal laws.  This is

evidenced by paragraph 9 of the Independent Contractor Operating

Agreement that was written by the respondent which states:

“Status as Independent Contractor: At all
times during the period this lease is in
effect, Contractor shall be an independent
contractor with respect to the transportation
operations conducted on behalf of the Carrier.
Neither Contractor nor its employees are to be
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considered employees of Carrier at any time,
except as may be specified by federal or state
law.  Neither party is the agent of the other
and neither party shall have the right to bind
the other by contract or otherwise except as
herein specifically provided.”(Emphasis Added)

As to factor (j) whether the principal is or is not in

business.

To be in business, the claimant must have the ability to

engage in activities resulting in income.  Here he was able to make

money from the transportation of goods.  However, it was not up to

him or any other entity, except the respondent, as to when or where

he could conduct the activities for the purpose of making money.

Only the respondent had the ability or control over when and where

the claimant worked, unless he chose not to work at all.

The other test we must consider is the relative nature of work

test:

“This test requires consideration of two
factors: (1) whether and how much the worker’s
occupation is a separate calling or
profession; and (2) what relationship it bears
to the regular business of the employer.  Id.
The more the worker’s occupation resembles the
business of the employer, the more likely the
worker is an employee.”  Cloverleaf, supra

In the present case, the claimant is engaged in the

transportation of goods.  The respondent is also in the business of

transporting goods.  To go a step further, the claimant can only

use the tractor he leased to own from the respondent to transport

goods they tell him to.  The claimant’s occupation is the

transporting of goods that the respondent allows him to transport.

Although the claimant does have the option of not transporting any
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goods at all.  The claimant’s occupation is identical to the

regular business of the respondent.

After considering the factors above, I find that the claimant

was an employee of the respondent.  The relation of employee-

employer existed on May 26, 2006, when the claimant sustained an

injury to his lower back.

There appears to be no dispute as to the occurrence of the

accident that injured the claimant.  The claimant gave credible

testimony about the accident and injury.  Medical evidence and the

deposition of Dr. Bruce Rudin support his testimony.  I find that

the claimant suffered a compensable injury to his lower back on May

26, 2006.

Upon review of the medical records and the deposition of Dr.

Rudin, I find the medical treatment that was submitted into

evidence regarding this injury is reasonable and necessary medical

treatment.  The respondents shall bear the responsibility of the

medical treatment for the claimant’s compensable low back injury.

The claimant has also requested temporary total disability

from May 27, 2006, until November 17, 2008, excluding the period of

time from July 1, 2007, until April 30, 2008.  The claimant had

disc replacement surgery at L5-S1 on May 20, 2008.  At that time,

he became temporarily totally disabled.  He continued in that state

until he was released by Dr. Rudin on November 17, 2008.  He is

entitled to temporary total disability from May 30, 2008, until

November 17, 2008, at the stipulated rate of $488 per week.  I do

not find sufficient medical evidence to support the claimant’s
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request for temporary total disability during the period prior to

his disc replacement surgery.  The claimant, in fact, worked in the

months before the surgery.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on November 5, 2008, and contained in

a pre-hearing order filed November 6, 2008, are hereby accepted as

fact.

2. The employee/employer relationship existed between the

claimant and respondent on May 26, 2006.  See above discussion.

3. The claimant suffered a compensable injury to his lower

back on May 26, 2008.

4. The medical evidence introduced into evidence regarding

treatment of the claimant’s compensable lumbar injury is reasonable

and necessary.

5. The respondents shall bear the cost of the medical

treatment related to the claimant’s compensable low back injury.

6. The claimant is entitled to temporary total disability from

May 20, 2008, until November 17, 2008, at a rate of $488 per week

which shall be paid by the respondents.
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7. The claimant’s attorney is entitled to a fee in this matter

as set out in the Arkansas Workers’ Compensation Act.

ORDER

The respondents shall pay the reasonable and necessary medical

treatment for the claimant’s compensable low back injury.  That the

respondents shall pay the claimant temporary total disability

benefits for the period of time from May 20, 2008, until November

17, 2008, at a rate of $488 per week.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


