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OPINION FILED FEBRUARY 26, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE CHARLES R.
PADGHAM, Attorney at Law, Hot Springs, Arkansas.

Respondents No. 1 were represented by HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 waived appearance.

Intervenor waived appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 5, 2008, in Hope, Arkansas.  A Prehearing Order was

entered in this case on October 31, 2008.  The following

stipulations were submitted by the parties in the Prehearing

Order and are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employee/employer relationship existed between

the parties on July 2, 2007. 

3. The claimant sustained admittedly compensable

lacerations to his legs in a compensable motor

vehicle accident occurring on or about July 2,

2007.

4. The claimant’s compensation rates are $421/316.

5. Munro & Company’s ERISA Plan has paid

medical expenses for the claimant which

are subject to the provisions of

Arkansas Code Annotated Section 11-9-

411(d).

6. All issues regarding Munro & Company’s

subrogation claim are reserved by the

parties.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Existence and extent of a compensable lumbar

injury.

2. Whether the claimant’s back injury and treatment

(including but not limited to lumbar fusion

performed by Dr. Johnson on December 26, 2007, and

Dr. Johnson’s referral for pain management) are

related to his workers’ compensation claim of

July 2, 2007. 

3. Temporary total disability from October 2, 2007,

to a date yet to be determined.

4. All other issues are reserved.

Respondents No. 1:

1. Entitlement to additional medical care.

2. Entitlement to additional weekly benefits.

3. Second Injury Fund liability (reserved).

The record consists of the December 5, 2008, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant sustained admittedly compensable

laceration injuries in a motor vehicle accident on July 2,

2007, when the 18-wheeler he was driving hit a train.  (TR-

10-11)  He was treated and released that day in the
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emergency room at Howard Memorial Hospital.  (TR-12)   He

began treating with the company’s doctor, Dr. Kevin Beavers,

on July 6, 2007. (TR-12, R. Exh. 2 p. 19) Dr. Beavers later

made arrangements for the claimant to be seen by Dr. Michael

Calhoun, a neurosurgeon, for the claimant’s back complaints.

(TR-12)

Dr. Calhoun evaluated the claimant on August 24, 2007. 

Dr. Calhoun determined that the claimant was not a surgical

candidate, but should continue physical therapy and be

referred for pain management.  (R. Exh. 2 p. 35)  The

claimant testified that he in fact underwent the prescribed

physical therapy and pain medication.  (TR-15) A document in

the medical record addressed to Dr. Beavers, but which

appears to contain Dr. Calhoun’s signature, states that the

claimant was expected to reach maximum medical improvement

on October 2, 2007.  (R. Exh. 2 p. 39) 

The claimant testified that he received a telephone

call on October 2, 2007 from Workman’s Comp advising him

that his medical care had been terminated.  (TR-16-17) As a

result, the claimant began treating with his family

physician, Dr. Verser.  (TR-16) Dr. Verser referred the

claimant to a second neurosurgeon, Dr. Arthur Johnson, who

prescribed additional conservative treatment and ordered a
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discogram.  (TR-18) When the claimant’s reports of low back

and right leg pain did not resolve with conservative

treatment, Dr. Johnson performed a two level transforaminal

lumbar interbody fusion at the L4-5 and L5-S1 levels of the

claimant’s lumbar spine on December 26, 2007.  (R. Exh. 2 p.

70) 

In the present claim, the claimant contends that he

sustained an injury to his back in the accident on July 2,

2007.  The claimant contends that all of the medical

treatment that he received after October 2, 2007, was

reasonably necessary for treatment of his back injury.  The

claimant contends that he is entitled to additional

temporary total disability compensation from October 2,

2007, through the date of the December 5, 2008 hearing, and

continuing to a date yet to be determined.  The respondents

contend that the claimant is not entitled to an award of

medical benefits for back surgery, and that the claimant

reached maximum medical improvement for all injuries

sustained in the accident no later than October 2, 2007. 

The respondents also contend that Dr. Johnson’s surgery was

not reasonably necessary and was performed for a condition

unrelated to the July 2, 2007 accident. (Comm. Exh. 1 p. 3-

4)
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Issue 1:   Existence and extent of a compensable        
                lumbar injury.           

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the following requirements of Ark.

Code Ann. § 11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).
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In the present case, I find that the claimant has

established by a preponderance of the evidence that he

sustained compensable injuries to disks at the L4-5 and L5-

S1 levels of his lumbar spine in the accident on July 2,

2007.  

With regard to the objective findings requirement, disk

abnormalities at these locations were objectively verified

by a post-discogram CT performed on November 15, 2007.  (R.

Exh. 2 p. 61) 

With regard to the requirement that the injury arise

our of the employment, Dr. Johnson was the only physician in

the record to render an opinion on causation, and Dr.

Johnson opined that the claimant’s ruptured annulus at L4-5

and at L5-S1 were a direct result of the motor vehicle

accident.  (R. 1 Exh. 2 p. 68) The claimant testified that

he had not experienced any back injury or disability prior

to July 2, 2007.  (TR-9-10) Although the respondents placed

into evidence reports of medical treatment for the claimant

before July 2, 2007, those reports contain no reference to

back pain or back treatment, consistent with the claimant’s

testimony.  (R. Exh. 2 p. 1-7)    

In reaching my finding that the ruptured annuli in the

claimant’s lumbar spine arose out of the accident on July 2,
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2007, I recognize that the first medical reports from July

2, 2007, do not appear to contain any legible reference to

either back pain or back treatment.  (R. 1 Exh. 2 p. 8-17) I

also recognize that Dr. Beavers documented the claimant’s

back pain on July 6, 2007; on July 12, 2007; and on July 16,

2007 as being in the thoracic spine, not the lumbar spine. 

(R. 1 Exh. 2 p. 19-21) 

However, the claimant’s hand-written description on

August 24, 2007, describes the pain as “back pain going into

right leg.”  (R. 1 Exh. 2 p. 33)  Dr. Calhoun on August 24,

2007, recorded a history that the claimant “was bruised on

his right side and right ribs and began having low back pain

with some intermittent pain down the right leg.”  (R. 1 Exh.

2 p. 34) 

Notably, the claimant received x-rays to both the

thoracic and lumbar spine on July 6, 2009, and he received

an MRI to both the thoracic and lumbar spine on July 20,

2007.  (R. 1 Exh 2 p. 18 and 23) Thus, while Dr. Beavers was

labeling the pain center as thoracic, he was also testing

the lumbar region where Dr. Swicegood and Dr. Johnson

ultimately detected the painful annulus ruptures.  In

addition, I note that on November 12, 2007, the claimant’s

pain was described as “mid thoracic to lumbar area.”  (R. 1
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Exh. 2 p. 54) According to Dr. Johnson’s surgical report,

the discogram was positive at L4-5 and L5-S1 for ruptured

annulus and reproduction of the patient’s pain in his back

and right lower extremity.  (R. 1 Exh. 2 p. 70) For his

part, the claimant testified that the only pain he

remembered experiencing was in the extreme low back.  (TR-

21)  

After reviewing the entire record, I am not persuaded

that Dr. Johnson’s opinion on causation was based on any

mistake of material fact.  I find on this record that the

claimant had no back pain or back treatment before July 2,

2007.  The medical records cited herein indicate that the

claimant started complaining of back pain shortly after the

accident.  Although Dr. Beavers initially described the

symptoms as in the thoracic spine, I am persuaded by the

claimant’s testimony and the medical reports from Dr.

Calhoun, Dr. Swicegood, and Dr. Johnson that the pain was

actually originating from the two ruptured annuli in disks

in the lumbar spine.  I find based on Dr. Johnson’s medical

opinion that the accident on July 2, 2007 caused the two

ruptured disk annuli that Dr. Johnson treated.  I am

therefore not persuaded that Dr. Johnson was treating a
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condition unrelated to the accident on July 2, 2007, as the

respondents contend.

Issue 2:   Was the medical treatment at issue after     
           October 2, 2007 reasonably necessary to      
           treat the claimant’s compensable L4-5 and    
           L5-S1 lumbar disk injuries?

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).  Post-surgical

improvement is a relevant consideration in determining

whether or not an operation was reasonably necessary.

Winslow v. D&B Mech. Contractors, 69 Ark. App. 285, 13

S.W.3d 180 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a
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compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that a preponderance of the

credible evidence establishes that the claimant reached

maximum medical improvement on October 2, 2007, and that

none of the medical treatment at issue that the claimant

received after October 2, 2007 was reasonably necessary for

treatment of his compensable low back injury.

The claimant was initially treated with medication

after the accident.  (R. 1 Exh. 2 p. 13)   When the

claimant’s later MRI did not reveal any marked changes in

the claimant’s lower back, Dr. Beavers also initiated

physical therapy.  (R. 1 Exh. 2 p. 24) After Dr. Calhoun, a

neurosurgeon, determined that the claimant was not a

surgical candidate, the claimant underwent more physical

therapy and pain management.  (TR-15).  Therefore, the

claimant had already received periods of medication and

physical therapy before Dr. Calhoun indicated that the
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claimant can be considered at maximum medical improvement on

October 2, 2007.  (R. 1 Exh 2 p. 39)

As to whether any treatment after October 2, 2007 was

beneficial, the claimant testified that the physical therapy

and prescriptions ordered by Dr. Calhoun (before October 2,

2007) did not help his back.  (TR-16) The claimant testified

that the prescriptions provided by Dr. Johnson (after

October 2, 2007) did not help.  (TR-18) The claimant

testified that the epidural injection provided by Dr.

Swicegood after October 2, 2007 also did not help.  (TR-18)

With regard to the potential benefit of Dr. Johnson’s

fusion surgery, I note that Dr. Johnson performed surgery on

December 26, 2007.  (R. 1 Exh. 2 p. 70) In his post-

operative follow-up on January 9, 2008, Dr. Johnson

indicated that the claimant’s lower back pain, sciatica and

radiculopathy were resolved, which initially suggested a

positive result in this report.  (R. 1 Exh. 2 p. 78) In a

May 16, 2008 letter, Dr. Johnson estimated that the claimant

would reach maximum medical improvement approximately six

months after surgery, also a likely positive outcome.  (R. 1

Exh. 2 p. 81)

However, the claimant reported complaints of burning,

tingling, and numbness in both legs on August 5, 2008, with
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difficulty walking.  (R. 1 Exh. 2 p. 82)  The claimant

appeared at the hearing on December 5, 2008, approximately

one year after surgery, walking with a cane.  (TR-22) The

claimant testified that he is unable to work due to pain in

his legs and lower back which will not allow him to sit or

stand for very long at a time, and that he is unable to work

due to the amount of medication being prescribed by Dr.

Johnson.  (TR-20, 29) The claimant testified that his right

leg gives out, and he falls.  (TR-30) On September 2, 2008,

the claimant was advised that scar tissue was likely

contributing to his continuing symptoms.  (R. 1 Exh. 2 p.

90)

The claimant testified at the hearing that the surgery

did help some with his back and leg pain.  (TR-19) However,

there is no indication in the record that he had scar tissue

before surgery.  There is no indication in the record that

he required a cane to walk before surgery.  The claimant’s

post-surgical condition does not appear to me improved as

compared to his pre-surgical condition, notwithstanding the

claimant’s testimony that he takes fewer pain pills each day

now than he took before surgery.  (TR-23-24) In light of the

claimant’s testimony that none of the conservative treatment

after October 2, 2007 improved his condition, in light of
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the claimant’s poor surgical results from surgery by Dr.

Johnson, in light of Dr. Calhoun’s opinion that the claimant

was not a surgical candidate, and in light of Dr. Calhoun’s

opinion that the claimant would reach maximum medical

improvement on October 2, 2007, I find that the clamant has

failed to establish by a preponderance of the evidence that

any of the treatment he received after October 2, 2007, was

reasonably necessary to treat his compensable back injury.   

Issue 3: Is the claimant entitled to additional
temporary disability compensation for     
any period after October 2, 2007?

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

For the reasons discussed in the previous section, I

find in the present case that the claimant has failed to

establish that any of the medical treatment at issue after

October 2, 2007 was reasonably necessary to treat his
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compensable back injury.  In light of this finding,

consistent with Dr. Calhoun’s opinion that the claimant

would reach maximum medical improvement on October 2, 2007,

I find that the preponderance of the credible evidence

establishes that the claimant’s healing period ended on

October 2, 2007.  Since an injured worker cannot be entitled

to temporary disability benefits after the healing period

ends, I find that the claimant has failed to establish by a

preponderance of the evidence that he is entitled to any

period of additional temporary disability after October 2,

2007. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employee/employer relationship existed between

the parties on July 2, 2007. 

3. The claimant sustained admittedly compensable

lacerations to his legs in a compensable motor

vehicle accident occurring on or about July 2,

2007.

4. The claimant’s compensation rates are $421/316.

5. Munro & Company’s ERISA Plan has paid medical

expenses for the claimant which are subject to the
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provisions of Arkansas Code Annotated Section 11-

9-411(d).

6. All issues regarding Munro & Company’s subrogation

claim are reserved by the parties.

7. The claimant has established by a preponderance of

the evidence that he sustained a compensable

ruptured annulus to the discs at the L4-5 and L5-

S1 levels of his spine on July 2, 2007.

8. The claimant has failed to establish by a

preponderance of the credible evidence that any of

the medical treatment that he has received after

October 2, 2007, was reasonably necessary to treat

his compensable injuries. 

9. The claimant has failed to establish by a

preponderance of the evidence that he is entitled

to any period of additional temporary disability

after October 2, 2007.

AWARD

For the reasons discussed herein, the claimant has

failed to establish that the respondents are liable for any

of the additional medical treatment or disability benefits

at issue in the hearing held on December 5, 2008.  However,

because the claimant has established that he sustained
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compensable injuries to the L4-5 and L5-S1 levels of his

back, the claimant’s attorney will be entitled to a 25%

attorney’s fee on any indemnity benefits to which the

claimant might become entitled in the future as a result of

this injury, one-half of said fee will be paid by the

claimant, and one-half to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715 and Death & 

Permanent Total Disability Trust Fund v. Brewer, 76 Ark.

App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


