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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 10, 2008, in Springdale,

Arkansas.  A  pre-hearing  order was entered in this case on September 9, 2008.  Prior to

the commencement of the hearing, the first stipulation was changed to reflect that the

employee-employer-carrier relationship existed on all relevant dates, rather than only

March 31, 2008. The issues were also amended to reflect that the central issue was whether

the claimant sustained a compensable injury or compensable injuries to his back on March

31, 2008, and/or April 18, 2008.  A copy of the  pre-hearing order with these amendments

noted thereon was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On all relevant dates,  the relationship of employee-employer-carrier existed

between the parties.

2. The appropriate weekly compensation benefits are $336.00 for total

disability and $252.00 for permanent partial disability.

3. The claims are controverted in their entirety.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:
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1. Whether the claimant sustained a compensable injury or compensable

injuries to his back on March 31, 2008 and/or April 18, 2008.

2. The claimant’s entitlement to medical expenses and temporary total disability

benefits from May 8, 2008  through a date yet to be determined.

3. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

“On approximately March 31, 2008, while loading the truck the
claimant injured his back.  On approximately April 18, 2008, he
injured his back again while loading cases.”

In regard to these issues, the respondents contend:

“The claimant did not report an injury occurring on either
March 31, 2008 or April 12, 2008, in this matter.  The claimant
did indicate that he was having back problems on April 18,
2008, and was sent to Dr. Lewis.  He then underwent a MRI
that showed an HNP atL1-2.  The respondents initially accepted
this claim as compensable.  However, the respondents began
obtaining additional medical records.  The claimant was sent
on March 31, 2008, with a history of back pain with a duration
of three months with no precipitating factor. The claimant had
a MRI at that time that showed a large disc herniation at L1-2.
The respondents contend the claimant’s problems are not work
related and have been going on since late 2007,pursuant to the
claimant’s own history. Again, the claimant’s history indicated
that there was no precipitating factor.”

 DISCUSSION

The central issue in this case is whether the claimant sustained a “compensable”

injury to his back on either March 31, 2008, April 18, 2008, or both dates.  The respondents

appear to have initially accepted a compensable injury to the claimant’s back on April 18,

2008, and paid certain benefits.   However, the respondents  have  subsequently  denied

that the claimant sustained a compensable injury to his back on April 18, 2008, and have

controverted his entitlement to any benefits for such an injury. Thus, the burden rests upon

the claimant to prove all of the statutory requirements necessary to establish these alleged

“compensable” injuries.  

First, the claimant must prove that his alleged employment related injuries satisfy
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the statutory requirements for a “compensable” injury that are  found in Ark. Code Ann.

§11-9-102(4)(D).  This subsection mandates that the claimant prove by medical evidence,

the actual existence of the physical injury or condition, which he  alleges to be compensable.

Further, the claimant must prove that the actual existence of this physical injury or

condition is supported by “objective” findings, as that term is defined in Ark. Code Ann. §11-

9-102(16)(A)(i).

The medical evidence  in this case clearly “establishes” the actual existence of

extensive physical damage or defects that involve multiple levels of the claimant’s lumbar

spine. These include:

(1) disc dessication and an annular bulging with a large central to left
paracentral disc herniation at L1-2 that results in mild central canal
stenosis and lateral recess stenosis, more prominent on the left;

(2) diffuse annular bulging with mild central canal stenosis and narrowing
of the inferior neuroforamina, more prominent on the right than the
left;

(3) minimal annular bulging with no canal or neuroforaminal stenosis at
L3-4;

(4) minimal annular bulging, but no canal or neuroforaminal stenosis at
L4-5;

(5) right lateral annular fissure and mild disc protrusion into the
neuroforamina at L5-S1 with possible abutting of the L5 nerve in the
foramina;

(6) irregularity of the anterior superior endplate of L4; and

(7) possible Schmorl’s node of the superior endplate of L5.

These various abnormalities have been objectively demonstrated on plain x-rays and two

separate lumbar MRIs. Therefore, I find that the claimant has satisfied the statutory

requirements for a “compensable” injury to his back or lumbar spine, which are contained

in Ark. Code Ann. §11-9-102(4)(D).  
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Next, the claimant must prove that his alleged back injuries satisfy the definitional

requirements for a “compensable” injury that are found in Ark. Code Ann. §11-9-

102(4)(A)(i).  These definitional requirements are:

(1) the physical injury must arise out of and occur in the course of the
claimant’s employment;

(2) the physical injury must be caused by a specific incident;

(3) the physical injury must be identifiable by time and place of
occurrence;

(4) the physical injury must cause internal or external physical  harm to
the claimant’s body;

(5) the physical injury must be such as to reasonably require medical
services or result in disability.

In order to satisfy the first three of these definitional requirements, the claimant

must prove the existence of a causal relationship between his lower back or lumbar

difficulties and a specific employment related incident.  However, the claimant need not

prove the existence of this causal relationship to an absolute or even mathematical

certainty.  He need only  show that the existence of this causal relationship is likely or

probable. Further, the claimant need not prove that a specific employment related incident

was the sole or even major cause of the medically established and objectively  documented

physical damage or defects to his lumbar spine.  It is only necessary for him to show that

the specific employment related incident played some causal role in producing or

contributing to his lumbar difficulties.

The claimant’s own testimony is the only direct evidence, which the claimant has

presented, to establish this required causal relationship.  Although the testimony of a party

is never considered uncontradicted, this does not mean that it can be arbitrarily

disregarded.  If such testimony is credible, it may be sufficient, in and of itself, to prove any

fact that it is legally competent to address.  Clearly, the claimant’s testimony would be

legally competent to prove the occurrence of a specific employment related incident and the
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existence of a reasonably close temporal relationship between this incident and the

occurrence of symptoms indicative of an injury to his back.

The record reveals that the claimant commenced his employment with the

respondent on August 17, 2007.  His position with the respondent was that of a route

deliveryman.  The description of this position indicates that it required the claimant to pick

up and load onto his truck cases of soft drinks and snacks, drive the truck to various

locations on his assigned route, and then unload the cases of soft drinks and snacks at the

designated locations.  The claimant testified that it took approximately one to one and a half

hours to load his truck at the beginning of the route, that he would make between 12 and

15  stops during his shift, and that his shift would run 10 to 13 hours per day.

The claimant testified that he had never experienced any problems with his back that

had caused him to see a doctor, prior to his employ with the respondent. It was his

testimony that he first began experiencing pain in his back together with pain and

numbness into his right leg all the way to his foot, after stocking products in the vending

machines at the mall with various products (both snacks and drinks).  It was his testimony

that when he returned to the plant on the day these  difficulties began, everyone had gone

for the day and there was no one for him to report his problems.  He stated that the

following day, he attempted to report these difficulties to Chris (Christopher Meyers) his

supervisor, but that Mr.   Meyers did not understand him.

The claimant testified that he then sought medical treatment on his own and that he

first saw the doctor two days after his back and radicular pain began.  This doctor was

apparently Dr. Phillip Rhoades.  The claimant stated that  he advised this doctor that his

pain and radicular difficulties had began while he was carrying cases of soft drinks or when

he was bending over to pick up cases of soft drinks.  According to the claimant’s testimony,

this initial physician ran various tests  on him, gave him a shot, and referred him to Dr.

Kyle. 
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 The claimant stated that he was not taken off work by either Dr. Rhoades or Dr.

Kyle,  but was only instructed to slow down and not to overdo it.  It was the claimant’s

testimony that during this period of treatment the pain in his back and  the numbness in

his right leg persisted. 

The claimant then testified that, on the morning of April 18, 2008, he was loading

products into his truck and picked up a case of snacks.  He described a sudden and

immediate onset of increased pain in his back and numbness in his right arm.    He stated

that on that same day he  reported this employment related incident and onset of difficulties

to the respondent employer  and was sent by his employer to the company doctors (Doctors

Briley and Lewis).  When he returned from seeing the company physician, he told his

supervisor about what had occurred and was told to take the day off. The following day he

was returned and was placed on light duty for several days.  It was his testimony that he was

ultimately  sent home by the respondent (apparently, on or about May 7, 2008).

Later in his testimony, the claimant testified that he had been experiencing some

degree of difficulties with his back for several months before he went to the doctor, and

further stated that he had told Mr. Meyers about this back pain and other difficulties

approximately 15 days prior to his initially seeking medical treatment from Dr. Rhoades.

However, he could not recall how long he told Mr. Meyers that the back pain and other

difficulties had been present.

Christopher Meyers testified on behalf of the respondent that the claimant was

essentially accurate in the description of his employment duties.  Mr. Meyers further

conceded that these employment duties involved substantial physical effort.  He further

testified that complaints of back pain and other pains were relatively common among the

individuals performing this type of employment.  Mr. Meyers also testified that the claimant

did an “average” job of performing his position and made no complaints with his back, prior

to April of 2008.  However, Mr. Meyers indicated that the claimant’s route only involved
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8 or 9 stops (approximately 21 machines) rather than the 12 to 15 stops described by the

claimant.

It was also Mr. Meyers’ testimony that the claimant first reported that he was

experiencing difficulties with his back in April of 2008.  Mr. Meyers stated that to the best

of his recollection, these complaints were first reported on April 2, 2008.  Mr. Meyers

testified that on that date,  the claimant came to him and asked to be off work in order to

undergo an MRI  on his back.  At that same time, the claimant also advised him that he had

been experiencing back difficulties for some time, but gave no indication that these

difficulties were work related.  

Mr. Meyers testified that the claimant next consulted him about back difficulties on

a Friday, after the MRI had been performed on the claimant’s back. He stated that, on this

occasion, the claimant told him that he had pulled something in his back while moving or

loading something onto his truck.  Mr. Meyers conceded that, at the time of this

conversation, the claimant appeared to be in “a lot of pain”.  Mr. Meyers filled out the

appropriate workers’ compensation forms for this incident,  the claimant signed the forms,

and was sent to the company doctor.     

The medical record shows that, on March 31, 2008,  the claimant first sought

treatment for difficulties with  his lower back and right lower extremity from Dr. Phillip

Rhoades, his family physician.  At that time, Dr. Rhoades recorded a history that these

complaints had been present for three months.  He also noted they  were positional in

nature and  occurred only when the claimant engaged in bending over or lifting.  He further

noted that the claimant gave no history of back problems prior to the present problems and

that the claimant did not recall any precipitating events for the onset of  his current

difficulties.  On his physical examination, Dr. Rhoades noted only painful and reduced

lumbosacral range of motion. He recorded no objective findings, with the exception of

arthritic changes shown on plain x-rays.  There were no muscle spasms or abnormal
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reflexes observed.  The  claimant was noted to exhibit negative straight leg raising testing.

Normal sensation in the lower extremities, and normal gait (including heel and toe  gait)

was also observed.   There is absolutely no mention of any recent accident or injury

(employment related or otherwise) in the initial records of Dr. Rhoades.

On April 2, 2008, the claimant underwent an MRI of the lumbar spine. In the

radiologist  report of that date, a history was again recorded of only  worsening low back

pain for three months that radiated up the spine and down the right leg with numbness and

occasional instability of the leg.  Again, there is no mention of any recent accident, injury,

or  precipitating event or activity that preceded the onset of these complaints.

On April 8, 2008, the claimant was   seen by Dr. Richard Kyle (a neurosurgeon) upon

referral by Dr. Rhoades. In his clinic note of that date, Dr. Kyle made no mention of any

recent injury or cause of the claimant’s complaints. He further indicated that his physical

examination showed no objective  findings  to substantiate any radicular difficulties with

the claimant’s right leg.  He specifically noted that the claimant’s leg reflexes and gait were

all normal.  Dr. Kyle also opined that the mild stenosis at L1-2, which had been noted on the

April 2, 2008 MRI study, appeared to be a chronic or longstanding defect,  rather than any

recent injury.  

On April 18,2008, the claimant was seen by Dr. Daniel Briley.  This evaluation was

performed  at the request of the respondent.  At that time, Dr. Briley recorded a history that

the claimant was loading his truck with cases of drinks at work and bent down to pick up

a case and his back began to hurt.  In his narrative report, Dr. Briley also noted that the

claimant  had previously been seen at Mercy Hospital on March 31, 2008, for acute low

back pain.    However, he indicated that the  April 18, 2008, lifting incident caused the

claimant to begin experiencing “ extreme” low back pain.  On physical examination, Dr.

Briley observed that the claimant was exhibiting an antalgic gait. He indicated that the

claimant had already been  scheduled for a follow up appointment with Dr. Rhoades, and
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he indicated that  he would see the claimant for follow up, after his scheduled follow up

appointment with Dr. Rhoades on April 21, 2008.  

On April 21, 2008, the claimant returned to Dr. Rhoades for his previously

rescheduled follow up visit for the March 31, 2008 low back and radicular difficulties. At

that time, Dr. Rhoades indicated the following history:

“He had been doing fairly well after seeing Dr. Kyle with fairly
good control of his pain. Dr. Kyle had seen him and
recommended conservative management and avoiding surgery
at this point.   He went back to work and then dropped a pallet
of drinks, went to pick it up and felt a pop in his back.  Since
then he has had increased back pain radiating down his right
leg.”

On April 21, 2008, the claimant returned for follow up by the respondent’s company

physicians at Quick Care Medical Center.  On this visit, he  was seen by Dr. Rebecca Lewis

(an associate of Dr. Briley).    In her report, Dr. Lewis noted that the claimant was injured

at Coca Cola, “back in April” and “saw a physician in Rogers”.  She went  on to state that the

claimant was treated with anti-inflammatories and steroids, but did not get any better.

Curiously, on a form AR-3 that she completed at the time of this visit, she indicated the

claimant’s date of injury as  April 18,2008, but in her narrative report it indicates that the

claimant was being seen, at  the employer’s request, for “further evaluation” of the

difficulties that had caused him to initially seek the services of Dr. Rhoades.    In her

reports, she also stated:

“He originally lifted a case or product of Coca Cola early on in
his shift and did have low back pain which was significant and
did not go away.  It was mainly on the right; however, it did
radiate down the right buttock five times. He denies any
previous history of back injury or pain.”

However, her  diagnosis was “persistent low back pain for greater than 20 days”.  

 On her physical examination, Dr. Lewis noted no objective  findings, involving the

claimant’s lower back, such as  redness, swelling or muscle spasms.  Again, the claimant’s

reflexes and strength in his lower extremities were observed to be normal. The only
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abnormality noted was a somewhat exaggerated pain response when gentle  palpation of

the right paravertebral muscle at L1 was performed. Dr. Lewis opined  that she saw no

evidence of this disc type pathology but that the claimant might have some mild sciatica.

She recommended physical therapy and medication with a follow up visit in two weeks.

      However, the medical records show that the claimant returned to Quick Care Medical

Center only three days later, on April 24, 2008.  At that time, the claimant again saw Dr.

Briley.   A history was recorded of three months of back pain increasing in severity and with

a right side radiculopathy.  Dr. Briley ordered a second lumbar MRI, but released the

claimant to return to work with restrictions.

On April 24, 2008, the second lumbar MRI  was performed.  The interpretation of

this MRI appears to mirror that of the study conducted on April 2, 2008.

     On April 25, 2008, the claimant began receiving the physical therapy that had been

recommended by essentially all of his treating physicians.  In the initial physical therapy

record, the following history of the claimant’s low back and radicular difficulties appears:

“Patient states that he started noticing discomfort in his low
back approximately 3 months ago.  On April 18, 2008, he was
lifting Coca Cola products and experienced an increase in his
low back pain.  An MRI was performed and revealed HNPs at
multiple levels in the lumbar spine. “

On April 28, 2008, the claimant again returned to the Quick Care Medical Clinic and

was seen by Dr. Briley. In his report, Dr. Briley noted that the claimant’s physical therapy

“seems to have helped him” more than the previous medications.  On physical examination

Dr. Briley observed that the claimant was still experiencing a somewhat antalgic gait, but

less “than the other day”.  All other observations were essentially normal.  Dr. Briley opined

that the claimant could continue working, but was restricted from lifting greater than 15

pounds and any repetitive bending, stooping, or squatting. He also indicated that the

claimant was to continue with physical therapy and his oral medications.
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On May 22, 2008, the claimant was discharged from physical therapy.  At that time,

the  claimant was noted to be doing well with no complaints of radicular symptoms.  His

only  voiced symptoms were limited only to pain bilaterally in the low back with the left side

greater than the right.

The medical record contains no more office notes, narratives, or form AR-3  from the

Quick Care Clinic, either from Dr. Briley or Dr. Lewis.  However, the claimant has

introduced a notation on a prescription pad, purportedly signed by Dr. Briley.  This notation

bears the date of May 8, 2008  and recommended a neurosurgical consultation for

“evaluation of low back pain and a herniated disc at L1-2 with impingement”.

The next actual report or detail record is from Dr. Rhoades and bears the date of

June 13, 2008.  In this report Dr. Rhoades noted that the claimant had experienced a

waxing and waning course, in regard to his back pain.  In this report, Dr. Rhoades stated:

“It initially started about 5 months into his job where he was
carrying a lot of heavy loads, dollies filled with Coke.  He
apparently had a repeat MRI recently after a repeat injury while
he was working.  He did physical therapy for a few days and
that really did not seem to help.  He has numbness down his
right arm and his right leg.  He had some referral  from
workers’ comp, but apparently for some reason the specialist
would not see him.” (emphasis mine)

In his physical examination, the only abnormality noted by Dr. Rhoades was a “somewhat

decreased reflex of the patellar tendon in the right lower extremity”.  Finally, Dr. Rhoades

stated:

“Does have known pretty severe herniated disc.  We need to get
him back to see Dr. Kyle and consider further work up and
MRI.  He does have this numbness of the right leg which could
be explained by the herniated disc.  We reviewed his MRI.  But
this does not explain his numbness in the right arm.  He may
need to have further evaluation of his neck.  He really does not
have any pain midline in his neck but with his findings in his
lower back it could be very likely that he could have something
in his neck, as well.”
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On June 23, 2008, the claimant returned to Dr. Kyle.  In his report of that date, Dr.

Kyle indicated that he had reviewed both of the claimant’s lumbar MRI studies.  He again

stated in his opinion these studies showed only a chronic herniation at L1-2 and a mild

annular tear at L5-S1.  He further indicated that on his examination  he  found only back

pain, but no radiculopathy. It was again his opinion that no surgical intervention was

necessary.  He recommended only that the claimant should limit his activity to no lifting

over 25 pounds, should stop smoking, and should exercise as tolerated.  

On July 14, 2008, the claimant was seen by Dr. Cyril Raben, an orthopaedic surgeon.

In his report of that date, Dr. Raben indicated that he was seeing the claimant upon referral

from Dr. Rhoades.  I find such a referral somewhat curious, in that Dr. Rhoades had clearly

referred the claimant for an evaluation by Dr. Kyle, a neurosurgeon, and this evaluation had

been performed.  Dr. Raben noted that the claimant is complaining of low back pain, right

leg pain, and occasional right arm symptoms that are associated with neck pain.  He also

indicated that the claimant had given him a history that all  of these complaints  appeared

at the same time, while the claimant was working for Coca Cola and when he sustained a

“twisting injury”.  On his physical examination, Dr. Raben noted that the claimant’s gait and

station was normal, that the claimant’s reflexes were normal in both his upper and lower

extremities, that sensation to pain, touch, and proprioception was normal.  He observed no

misalignment, asymmetry,  crepitation, defects, tenderness, masses, effusion, deceased

range of motion, instability, atrophy or abnormal strength or tone in the head, neck, spine,

ribs, pelvis or upper and lower extremities. He interpreted the claimant’s MRI as showing

significant disc dessication/degeneration at L2-3 with a left sided disc herniation.  Dr.

Raben ordered a thoracic MRI, a cervical MRI, and an EMG of the claimant’s upper and

lower extremities.
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The recommended EMG of the claimant’s upper and lower extremities was

performed by Dr. Miles Johnson, on July 21, 2008.  Dr. Johnson recorded the following

history:

“The patient is a 35-year-old right-handed male who was
injured on the job approximately 3 months ago when he was
loading and unloading a truck and developed neck pain and low
back pain which radiates into his right upper and right lower
extremity. He notes numbness in the upper and lower
extremity as well as some swelling in the leg.  There is some
slight weakness. The symptoms are improved with rest and
somewhat worse with activity. He states symptoms can be
severe and aching in nature.”

Dr. Johnson, a neurologist, interpreted the EMG  studies of the claimant’s upper and lower

extremities as normal in all extremities and the corresponding paraspinal musculature.  He

noted that there was no indication of any neurological compromise of the peripheral

nervous system.  

The MRI’s of the claimant’s cervical or thoracic spine were performed on September

5, 2008.  The MRI of the cervical spine showed moderate right neuroforaminal narrowing

at C5-6, that was the result of an asymmetric disc/osteophyte complex and right bilateral

narrowing at C6-7 that was also due to a disc/osteophyte complex.  However, this study

showed no evidence of any cervical  disc herniation or central canal stenosis.  The MRI of

the claimant’s thoracic spine showed no focal disc herniations or stenosis at any level of the

thoracic spine.  The only abnormality noted was a possible benign hemangioma of the

superior aspect of the T8 vertebra. 

The claimant appears to have been seen by Dr. Rhoades on September 26, 2008, at

the emergency room of Mercy Medical Center on September 28, 2008, and finally by Dr.

Rhoades on October 20, 2008.  In a notation, dated October 20, 2008, Dr. Rhoades stated

that the claimant has been unable to work and should be off work for at least 4 months for

a herniated disc, spinal stenosis, degenerative disc disease, and chronic pain back.
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After consideration of the evidence presented, it is my opinion that the claimant’s

testimony  is not sufficiently credible to prove the existence of a causal relationship between

the claimant’s back difficulties and a specific employment related incident on or about

March 31, 2008.  In fact, I do not find the claimant’s testimony sufficiently  credible to even

prove even the occurrence of a specific employment related incident on or about March 31,

2008.  In reaching this decision, I am aware that the claimant is not particularly skilled in

the use of the English language and some misunderstanding could arise as a result of this

fact.

However, I find the claimant’s testimony, concerning the occurrence of a specific

employment related incident on or about March 31, 2008, and the existence of a reasonably

close temporal relationship between this incident and onset of his back and radicular

difficulties, to be internally inconsistent and contrary to his conduct and statements made

by him at that time to representatives of the respondent employer and his physicians.

I  find it difficult to conceive that all of the claimant’s initial treating physicians

would have failed to record any mention whatsoever of a precipitating incident or event for

the claimant’s back difficulties and radicular difficulties that occurred on or about March

31, 2008.    In fact, all of the initial records indicated  a history of these complaints that have

been present for some 3 months prior to March 31, 2008, with no apparent recent change.

Further, the initial report of Dr. Rhoades specifically noted that the claimant could not

recall any particular precipitating “factors”, on or about March 31, 2008 or any other date.

I would further note that the reports and records of Dr. Briley, Dr. Lewis, and the

subsequent records of Dr. Rhoades all record a history of  the occurrence of a specific

employment related incident on April 18, 2008, and a reported change in the claimant’s

complaints, but  continue to fail to record any history of a prior specific incident, on or

about March 31, 2008, or any prior date.
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Further, I find it difficult to conceive that the claimant would have failed or been

unable to timely report to his employer  an employment related incident and injury to his

back on or about March 31, 2008.  I recognize that the claimant testified that he attempted

to report such an incident and injury to Mr. Meyers, but that Mr. Meyers did not

“understand” him.  However, the record reveals that the claimant was clearly able to

immediately report an employment related incident and injury to his back on April 18,

2008, and  no one had any difficulty in “understanding” him.  

As the claimant has failed to prove that he sustained any physical injury to his lower

back, as the result of a specific employment related incident on or about March 31, 2008,

he has failed to prove the occurrence of a “compensable” injury to his back on or about that

date.  His claim for benefits attributable to such an injury (F806561) must be denied and

dismissed in its entirety.

Next, it becomes necessary to address the alleged injury of April 18, 2008.  The

evidence reveals that the claimant immediately reported to his employer that he had

experienced an employment related injury to his back on that date.  The history of such an

injury, given by the claimant to his various treating physicians on and after April 18,2008,

remained fairly consistent. Clearly, the extensive pre-existing degenerative  defects that

were shown on the April 2, 2008 lumbar MRI could reasonably have been aggravated by

the employment activities described by the claimant. However, it is equally reasonable that

the claimant’s lumbar difficulties, on and after April 18, 2008, could represent merely  a

continuation or progression of his pre-existing degenerative lumbar defects.  

Once again the claimant’s testimony is the only direct evidence the claimant has

presented to prove the occurrence of a specific employment related incident, on April 18,

2008, and the necessary causal connection between such an incident and his lumbar

difficulties on and after April 18, 2008.  Thus, the overall credibility of the claimant is of

paramount importance in determining whether the claimant has proven a causal
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relationship between his back and radicular difficulties, on and after April 18, 2008, and

his described specific incident on that date.

I have already found that the claimant’s testimony, concerning the occurrence of a

specific employment related incident on or about March 31, 2008, and the existence of a

causal relationship between such an incident and the existence of a causal relationship

between such an incident and back and radiculcar difficulties to lack credibility. This is in

and  of itself would have some  adverse effect on the claimant’s overall credibility.

I would also note that the claimant’s testimony concerning the alleged employment

related incident and onset of or change in his difficulties on April 18, 2008, is also

contradicted by more credible evidence presented.  At the hearing, the claimant also

testified that, at the time of the  employment related incident of  April 18, 2008, he not only

experienced a sudden and immediate onset of more severe back pain and right leg pain, but

also experienced an immediate onset of neck pain and numbness of his right arm.  There

is no independent record of the claimant complaining of any neck or right arm  difficulties

to the respondent or any of his numerous treating physicians, until the report of Dr.

Rhoades, dated June 13, 2008.  This record of these complaints was made well over two

months after the alleged onset and one  month after the claimant ceased performing any

employment services for the respondent.  

I would further note   that the claimant’s  testimony concerning the magnitude and

consistency of his various complaints is inconsistent with the medical evidence presented.

The claimant testified that he has consistently experienced substantial difficulties with pain

in his lower back and numbness in his right leg since these symptoms first appeared and

that these complaints have only worsened.  According to his testimony, the only treatment

that was of benefit was the initial injection into his back given by Dr. Rhoades on March 31,

2008.  However, in the numerous physical examinations that have been performed on the

claimant by all of his treating physicians seem to consistently show a paucity of clinical



17

findings to support the claimant’s substantial complaints with his back and right lower

extremity, as well as his substantial complaints with his neck and right arm.   Essentially,

none of these examinations have noted the presence of muscle spasms, rigidity, or

inflammation involving either the claimant’s back or neck. These various physical

examinations further consistently demonstrate normal reflexes, motor strength, and

sensation of the claimant’s right lower and upper extremities. These examinations also

consistently show negative results on straight leg raising. The EMG performed on the

claimant’s upper and lower extremities  interpreted  as normal with no indication of a

radiculopathy involving either of the claimant’s upper and lower extremities.  Contrary to

the claimant’s testimony, physical  therapy records from April of 2008 noted significant

improvement in the claimant’s complaints during this course of physical therapy.  Finally,

the claimant’s testimony concerning the significant increase in his difficulties, after the

alleged incident of April 18,2008, is inconsistent with the second lumbar MRI, which

indicated no real change in the defects involving the claimant’s lumbar spine from the MRI

that was performed on April 2, 2008.  Such defects were also interpreted as being present

prior to the claimant’s employment with this respondent with many being degenerative in

nature.

In summary, I find that the claimant’s testimony is simply not sufficiently credible

to  prove the existence of causal relationship between a specific employment related

incident, on April 18, 2008, and the claimant’s  difficulties with his back and right leg on

and after April 18, 2008. Thus, the claimant has failed to prove  a “compensable injury” to

this portion of his body, as that term is defined by Ark. Code Ann. §11-9-102(4)(A)(i).  I

have no alternative but to deny and dismiss the claim for benefits attributable to such an

injury (F804446) in its entirety.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has  jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-employer-carrier existed

between the parties.

3.  On all relevant dates, the claimant earned wages sufficient to entitle him to weekly

compensation  benefits of $336.00 for total disability and $252.00 for permanent partial

disability, should such benefits have been appropriate.

4.  The claimant has failed to prove by the greater weight of the credible evidence

that he sustained a compensable injury or injuries to his back on or about March 31, 2008

and/or April 18,2008.  Specifically, he has failed to prove that on or about either of these

dates, he sustained  a physical injury to this portion of his body that arose  out of and

occurred in the course of his employment with the respondent, that was caused by a specific

incident, and that is identifiable by time and place of occurrence.

5.  The respondents have denied the occurrence of any compensable injury on either

March 31, 2008 or April 18, 2008.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny

and dismiss these claims in their entirety.

IT IS SO ORDERED.   

                                                                                                                             
                      MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


