
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F412170

SHIRLEY D. PYNE CLAIMANT

SALINE MEMORIAL HOSPITAL RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED MARCH 30, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE TERENCE C. JENSEN, Attorney at Law,
Benton, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on February 4, 2009, in Little Rock,

Arkansas.  A prehearing conference was held on October 28, 2008 and a prehearing

order was filed on October 30, 2008.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the evidence without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an October 14, 2004, compensable knee injury.

2.  The temporary total disability rate is $190 per week.

The claimant contends that she sustained a compensable back injury in addition

to her compensable knee injury on October 14, 2004.  The claimant contends she is

entitled to reasonable and necessary medical benefits for her back and temporary total

disability benefits from November 5, 2004 through July 2, 2007, when she reached the

end of her healing period.  Claimant also requests attorney’s fees.  All other issues are
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reserved.

Respondents contend the claimant sustained a compensable knee injury but

contend the claimant did not sustain a compensable back injury.  Respondents contend

the claimant had a pre-existing back condition and did not sustain a back injury on

October 14, 2004.

Additional medical benefits for the knee was an issue at the hearing; however,

the deposition of Dr. Jerry Lorio could not be taken timely and all issues with the knee

have been reserved at the request of claimant and without objection by respondents. 

While the record discusses the claimant’s knee problems, only the testimony and

medical regarding the claimant’s back will be considered.

ISSUES TO BE LITIGATED

1.  Compensability of the back.

2.  Medical benefits for the back.

3.  Temporary total disability benefits regarding the back.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW
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1.  There was an October 14, 2004, compensable knee injury.

2.  The temporary total disability rate is $190 per week.

3.  The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable back injury arising out of and in the course of her

employment with respondent on October 14, 2004.  The claim for benefits related to the

back is denied and dismissed.

DISCUSSION

The claimant, 56 years of age, had a stroke since the October 14, 2004, incident

at work.  The claimant testified to having problems with her memory of dates and times. 

The claimant did not graduate from high school and also had difficulty in school.

According to the claimant, she was at work on October 14, 2004, and, as she

went to sit in her chair, the chair popped out from under her and she landed on the floor

where her right leg was underneath her left leg and she hit her tail bone on the

concrete floor.  The claimant also hit a filing cabinet with her low back.  While the

claimant contends she injured both her knee and her back, her back will be the focus of

this hearing and the opinion.

The claimant was a diet aide and part of her job was reviewing the charts to

make certain the patients got the proper food items.  She was also a dishwasher and

took trays to patients, as needed.  According to the claimant, the job required a lot of

physical exertion because she would push the carts with all the patients’ trays and she

would lift multiple trays at a time.  The claimant was also responsible for lifting and

picking up the heavy racks and pushing them into the dishwasher, as well as lifting
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cases of products such as milk and juice weighing up to 25 pounds.  The claimant’s job

required considerable bending.

The claimant testified that she had seen Dr. Russell Burton off and on for about

a year before the work injury for back pain.  Before the work injury, the claimant

testified that she experienced stiffness in her back but laying down would help it.  After

the work injury, the claimant testified that the pain was much worse and she could not

sleep at night and had trouble getting up and down.  The claimant also experienced a

burning sensation and muscle spasms.  The claimant testified that she reported her

work injury to Karen Weems and advised her that she had hurt her back and knee and

she also told the insurance person that she hurt her back and knee.  The claimant

described her immediate problems with her back as a burning, ripping sensation and

spasms.  The claimant continued working until November 5, 2004.  The claimant sought

medical treatment with Dr. Burton on November 13, 2004 and she advised him she had

hurt her back at work.  The doctor prescribed muscle relaxers and took her off work.

The claimant was referred by Dr. Burton to Dr. Marvin Covey and he gave her

some injections.  Dr. Covey then referred the claimant to Dr. Tim Burson who

performed surgery.  The claimant testified the surgery did not help and she next had a

pain pump placed in her back.  The pain pump has to be refilled every three months.

The claimant described her back problems before the work injury as normal

aches and pains but she was able to do her job and continue to work.  She described

her pain level as a level 3 on a 1 to 10 pain scale.  The claimant testified that she

continued to work for a short time after the work accident but finally the pain was such
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that she no longer could work.  According to the claimant, after the work injury, she

could not sleep, could not walk much, could not sit for very long, could not stand very

long and could not do her home chores.

The claimant testified that she had a bruise on her back where she hit the filing

cabinet when she fell out of the chair at work.  The bruise was about mid back.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2005).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The respondents have accepted the knee injury as compensable in the October

14, 2004, work incident but have controverted the back injury.  The claimant contends

she injured both her back and knee in the chair incident.  The claimant has candidly

admitted that she had back pain and problems before the October 14, 2004, incident. 
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In fact, the medical records document that she had a back MRI on October 4, 2004,

after seeing the doctor for back pain with leg pain.  This MRI revealed that the claimant

had mild multi-level and multi-factorial degenerative changes throughout the lower

thoracic and entire lumbar spine.  The claimant’s medical records before the October

14, 2004, incident reveal that she had complained of low back pain with pain down the

right leg for a while and that she had been off work in the past for the muscoloskeletal

back pain.  The medical records document the claimant had even been admitted for

some outpatient treatment for her back pain in 2003.

After considering the claimant’s testimony and reviewing the medical evidence, I

find the claimant has failed to prove by a preponderance of the evidence that her

current back problems arose out of and in the course of her employment with

respondent on October 14, 2004.  After the October 14, 2004, incident, the notices

signed by the claimant did not list the back as one of the injuries that she had in the

incident.  In fact, the knee and left shoulder were identified as injuries.  The claimant

treated for her knee and it appears the first mention of back pain was on November 13,

2004, when she saw Dr. Burton and she described back pain following the chair

incident at work.  Dr. Burton took the claimant off work and made arrangements for her

to see Dr. Carl Covey for some pain management with her back.

Dr. Covey described the claimant’s back problems on February 16, 2005, as

posterior element osteophytic disease after reviewing her October 4, 2004, MRI.  On

December 19, 2005, another MRI was performed and this revealed similar results of the

2004 MRI, with increased degenerative change in the lower lumbar but without high
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grade disc protrusion or critical canal stenosis.  Some epidural injections were tried and

physical therapy and on February 1, 2006, Dr. Burson performed a right minimally

invasive L5 hemilaminectomy and foraminotomy.  According to the claimant, the

surgery did not help her back pain.  The claimant has also had a pain pump implanted. 

Dr. Covey’s report describes the claimant’s condition as degenerative disc disease. 

The medical evidence did not present any new acute objective findings of back

problems following the October 14, 2004, chair incident.  The claimant described back

pain following the October 14, 2004, chair incident; however, the medical is replete with

back pain problems before the October 14, 2004, incident.

Dr. Burton first noted the claimant’s back pain on November 13, 2004 and in his

January 12, 2009, deposition, he described the claimant’s condition after the chair

incident as a musculoskeletal back strain with underlying degenerative arthritis and

mild degenerative disc disease.  He also opined that the claimant’s pain was

exacerbated by the fall from the chair but he did not describe any new objective

findings.  The bruise and muscle spasms that the claimant described were not so noted

in any medical records after October 14, 2004.

The claimant has also contended she is entitled to temporary total disability

benefits associated with her back problems; however, temporary total disability will not

be discussed since the compensability of the claimant’s back has been denied.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable back injury arising out of and in the course of her



8

employment with respondent on October 14, 2004.  The claim for benefits related to the

back are denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


