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OPINION FILED JANUARY 22, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in El Dorado,

Union County, Arkansas.

Claimant was represented by Mr. Eugene Bramblett, Attorney at Law, Camden,

Arkansas.

Respondent No. 1 was represented by Mr. William L. Wharton, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Ms. Christy King, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On October 28, 2008, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on September 18,

2008, and a Prehearing Order was entered on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1” and made a part of the

record herein without objection, subject to any modifications made at the full hearing.
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The parties stipulated to the following at the October 28, 2008, full hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including January 24, 1994.

3) Claimant’s compensation rates are $267.00 per week for

temporary total disability and $200.00 per week for permanent

partial disability.

4) Claimant sustained a compensable injury on January 24, 1994.

5) Respondents accepted a 7% whole body anatomical impairment

rating at the end of the claimant’s first healing period on

September 7, 1994.

6) The respondents accepted an additional 10% whole body

impairment at the end of the claimant’s second healing period on

November 28, 2003.

7) The claimant received a 50% wage loss award per the

administrative law judge Order of January 30, 1997; and the

parties agree that the January 30, 1997, ALJ Order is res judicata

to this action.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant is now permanently and totally disabled, or

in the alternative entitled to additional wage loss disability

benefits.

2) If additional permanent disability benefits are awarded, whether

respondents are entitled to an offset for disability retirement

benefits previously or currently received by the claimant in

relation to his compensable injury of January 24, 1994, pursuant

to A.C.A. § 11-9-411(a) and Henson v. General Electric, 99 Ark.
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App. 129 (2007).

3) Attorney’s fees.

At the full hearing, the claimant contended the following:

1) The claimant is now permanently and totally disabled as a result

of the compensable injury sustained on January 24, 1994, and the

surgical procedure since undergone.

2) In the alternative, the claimant is entitled to wage loss disability

and attorney’s fees.

At the full hearing, Respondent No. 1 contended the following:

1) The claimant is not permanently and totally disabled; that a

Functional Capacity Evaluation dated December 31, 2004,

indicated the claimant could return to work in the light physical

demand level.

2) In the alternative, Respondent No. 1 contends that pursuant to

A.C.A. § 11-9-411(a) and Henson v. General Electric, 99 Ark.

App. 129 (2007), any benefits which may be awarded to the

claimant for wage loss disability or permanent total disability are

required to be offset, dollar for dollar, by any disability retirement

benefits previously or currently received by the claimant in

relation to his compensable injury of January 24, 1994.

Respondent No. 2 deferred to the outcome of litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following
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findings of fact and conclusions of law are hereby made in accordance with A.C.A.

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he is now permanently and totally disabled.

4) Upon consideration of all relevant wage loss factors, I find that

claimant established a decrease in his wage earning capacity

equal to 10% to the whole body, and is therefore entitled to wage

loss disability benefits.  The claimant did prove by a

preponderance of the evidence that his compensable injury is the

major cause of his decrease in earning capacity.  Respondent No.

1 is liable for the additional wage loss disability in the amount of

10% to the body as a whole over and above the claimant’s

previously stipulated 50% wage loss and the claimant’s

previously stipulated 17% anatomical impairment for a grand

total of 77% impairment.

5) Pursuant to Henson v. General Electric, 99 Ark. App. 129 (2007),

respondents are entitled to a dollar for dollar offset for the

“retirement disability” benefits that claimant has received and is

receiving due to his compensable injury pursuant to A.C.A. § 11-

9-411.

6) Claimant’s attorney, The Honorable Eugene Bramblett, is entitled

to the maximum attorney’s fees on this wage loss disability award

in the amount of 10% pursuant to Coleman v. Holiday Inn, 31

Ark. App. 224, 792 S.W.2nd 345 (1990).
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DISCUSSION

This is the claimant’s second hearing on the issue of permanent and total

disability.  The first hearing was conducted on December 6, 1996, and as a result of

that hearing Administrative Law Judge Dail Stiles issued an Opinion on January 30,

1997.  Judge Stiles’ January 30, 1997, Opinion found the claimant not to be

permanently and totally disabled but rather awarded the claimant 50% wage loss

disability benefits over and above his 7% whole body anatomical impairment rating

for a total of 57%.  

In Judge Stiles’ January 30, 1997, Opinion, he outlined the claimant’s age,

education, and work experience up through the date of his Opinion.  Judge Stiles also

in the January 30, 1997, Opinion gave a detailed history of the claimant’s medical

reports and conditions between the claimant’s admittedly compensable injury on

January 24, 1994, and the full hearing on December 6, 1996.  As the previous ALJ

Opinion is stipulated to be res judicata and the law of the case, Judge Stiles’ work,

education, and medical history outlined in his January 30, 1997, Opinion will be

incorporated by reference herein.

Following the December 6, 1996, hearing, the claimant testified that he

continued to have problems related to his compensable injury and was referred to Drs.

Krishman and Ault for pain management.  With worsening pain and other associated
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problems with his compensable injury, the claimant testified that Dr. Ault referred him

to Dr. Saer.  The claimant testified he first saw Dr. Saer in April of 2002 and that

eventually on August 5, 2002, Dr. Saer conducted a spinal fusion surgery on the

claimant.

After reaching the end of his healing period following the surgery with Dr. Saer

in August 2002, the claimant testified that he was referred to Dr. Sprinkle for pain

management.  The claimant testified that Dr. Saer released him from active treatment

on November 28, 2003, with a 10% permanent impairment rating.  The parties

stipulated that Respondent No. 1 accepted and paid the additional 10% permanent

physical impairment rating following the claimant’s 2002 surgery.  

The claimant testified that after his surgery he continued to have problems

associated with his compensable injury and as a result went back to see Dr. Saer.  The

claimant testified that Dr. Saer couldn’t see anything wrong and didn’t know why he

was still hurting.  The claimant testified that is why Dr. Saer referred the claimant to

Dr. Sprinkle.  The claimant testified that as a result of his continued problems and

pain with his compensable injury, he takes numerous medications which are outlined

in Claimant’s Exhibit No. 5.

The claimant testified that his physical condition is much worse since the

December 1996 hearing.  The claimant testified that he is in a “whole lot more” pain. 
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The claimant testified that he is in pain 24 hours a day seven days a week and only

sleeps four or five nights a week.  The claimant testified that his pain is much more

intense, but is able to walk about two miles a day on some days.

The claimant contends that he is now permanently and totally disabled. 

“Permanent total disability” is the “inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the same or other

employment.” A.C.A. § 11-9-519(e).  Permanent benefits may be awarded only if the

compensable injury was the major cause of the disability or impairment. A.C.A. § 11-

9-102(4)(F)(ii)(a).

Based upon the evidence now before the Commission, I find that claimant has

failed to prove by a preponderance of the evidence that he is now permanently and

totally disabled.  In making such a determination, I do not disregard Dr. Saer’s

deposition testimony contained in Claimant’s Exhibit 4 wherein he states, “I’m not

optimistic that he will ever return to gainful employment.”  In reading Dr. Saer’s

deposition, it is clear Dr. Saer based his opinion on the claimant’s continued

complaints of pain.  However, Dr. Saer’s reports also show that Dr. Saer has no

explanation for the claimant’s continued problems.  Another factor in determining

whether the claimant is permanently and totally disabled is the Functional Capacity

Evaluation that was conducted on the claimant on December 31, 2003, found at
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Claimant’s Exhibit 1, page 43.  The Functional Capacity Evaluation contained in the

record herein was conducted after the claimant’s fusion surgery and found the

claimant to be able to perform at the light physical demand level.  The vocational case

manager report found at Claimant’s Exhibit 1, page 82, stated, “In my opinion, there

are sedentary to light jobs Mr. Purifoy can do.  Additionally, Dr. Sprinkle agreed in

his reports that the claimant could return to light duty work.  Based upon all the

medical records contained in the record herein and the totality of the evidence, I find

that the claimant has failed to prove by a preponderance of the evidence that he is now

permanently and totally disabled. 

When addressing permanent and total disability, it is necessary to look into the

possibility of wage loss disability benefits.  The claimant’s entitlement to permanent

disability benefits is controlled by A.C.A. § 11-9-522, which states in pertinent part: 

(b)(1) In considering claims for permanent partial disability benefits in

excess of the employee’s percentage of permanent physical impairment,

the Workers’ Compensation Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee’s age, education, and work experience, and

other matters reasonably expected to affect his or her future earning

capacity.

The wage loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. 232,

58 S.W.3d 848 (2001).  The Commission is charged with the duty of determining
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disability based upon a consideration of medical evidence and other matters affecting

wage loss such as the claimant’s age, education, and work experience.  Eckhart v.

Willis Shaw Express, 62 Ark. App. 224, 970 S.W.2d 316 (1998).

In considering factors that may affect an employee’s future earning capacity,

the court considers the claimant’s motivation to return to work, since a lack of interest

or negative attitude impedes assessment of the claimant’s earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).  The claimant’s motivation to

return to work was in serious doubt by Edie Nichols, the vocational case manager.  In

Ms. Nichols’ report found at Claimant’s Exhibit 1, pages 81-82, she states, “Mr.

Purifoy told me he had no vocational goals, or interest in returning to work.”  Ms.

Nichols’ report also stated, “However, he has not worked in approximately 10 years

and does not appear to be motivated to return to gainful employment.”

Taking into account the claimant’s age, education, work experience, and other

factors reasonably expected to affect the claimant’s earning capacity, I find that the

claimant is entitled to additional wage loss disability benefits in the amount of 10%. 

The award of the additional 10% wage loss disability benefits is over and above the

claimant’s previously awarded 50% wage loss disability awarded by Judge Stiles in

his January 30, 1997, Opinion, and over and above the claimant’s previously accepted

and paid anatomical impairment ratings in the amount of 17%.
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Respondents have requested an offset pursuant to A.C.A. § 11-9-411 for

retirement disability benefits the claimant has received.  The parties did not controvert

the fact that the claimant received approximately $216,321.81 in retirement disability

benefits from September 1994 through October 2008.  (R. Ex. 2).  The parties also did

not controvert the fact that the claimant continues to receive retirement disability

benefits as a result of his compensable injury.  The claimant does however contend

that respondents are not entitled to an offset under A.C.A. § 11-9-411 for those

retirement disability benefits.  Respondents contend that an offset is appropriate.  

The parties make the same arguments regarding retirement disability benefits as

was made in the Henson v. General Electric case found at 99 Ark. App. 129 (2007). 

In that Court of Appeals’ case, the Court held that the Commission did not err in

finding that A.C.A. § 11-9-411 applies to retirement disability benefits.  The Court

reasoned that A.C.A. § 11-9-411 should apply to such retirement disability benefits as

the overriding purpose of Section 411 is to prevent a double recovery by a claimant

for the same period of disability.  Based upon the holding in Henson v. General

Electric, I must therefore find that the respondents are entitled to a dollar for dollar

offset pursuant to A.C.A. § 11-9-411(a) for retirement disability benefits received by

the claimant.  I do specifically find however that claimant’s attorney is entitled to a

full statutory attorney’s fee for the additional 10% wage loss disability awarded herein
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pursuant to Coleman v. Holiday Inn, 31 Ark. App. 224, 792 S.W.2d 345 (1990).  

AWARD

The claimant is herein awarded additional wage loss disability benefits in the

amount of 10% over and above the previously adjudicated and accepted permanent

benefits that has been awarded to the claimant in accordance with the findings of fact

and conclusions of law recited above.  Respondents are entitled to a dollar for dollar

for offset for retirement disability benefits paid to the claimant as a result of his

compensable injury pursuant to A.C.A. § 11-9-411(a).  

Respondents are directed to pay the claimant’s attorney, The Honorable Eugene

Bramblett, the maximum attorney’s fees on this award pursuant to A.C.A. § 11-9-715

as it stood in 1994 and Coleman v. Holiday Inn, 31 Ark. App. 224, 792 S.W.2d 345

(1990).  

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


