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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F711607

GREG E. PROCK, EMPLOYEE CLAIMANT

BULL SHOALS LANDING, INC., EMPLOYER RESPONDENT

AMERICAN HOME ASSURANCE/
AIG CLAIM SERVICE, CARRIER/TPA RESPONDENT

OPINION FILED MAY 15, 2009 

A hearing was held before Administrative Law Judge Chandra Hicks, 
on April 15, 2009, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick S.
“Rick,” Spencer, Attorney at Law, Mountain, Arkansas.      

Respondents were represented by The Honorable Jarrod Parrish,
Attorney at Law, Little Rock, Arkansas.

                                          STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 15,

2009, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in the matter, and on March 25, 2009, a

Prehearing Order was entered in the same.  This Prehearing Order

set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed at
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all relevant times, including November 1, 2007.

3.  At the time of the hearing, the parties agreed that the

claimant’s average weekly wage at the time of his injury was

$429.36, which entitles the claimant to a weekly temporary total

disability rate of $286.00, and his weekly compensation rate for

permanent partial disability is $215.00.

4.  This claim has been controverted in its entirety.

5.  All other issues are reserved under the Act.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Constitutional challenges.

2.  Compensability of claimant’s injuries to his hands, face,

legs and abdomen.

3.  Reasonable and necessary medical treatment.

4. At the start of the hearing, the claimant requested

temporary total disability from November 2, 2007 through September

15, 2008.  However, based on the claimant’s testimony during the

hearing, his attorney amended the claimant’s request for temporary

total disability compensation until July 1, 2008 rather than

September 15, 2008.      

5.  Controverted attorney’s fee.

The claimant’s and respondents’ contentions, as set out in

their responses to the Prehearing Questionnaires, as these are

hereby incorporated by reference.
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 The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of March 25, 2009, and the

parties’ Responses to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1. The claimant’s

Constitutional Issues Packet was marked as Claimant’s Exhibit 1. 

The claimant’s Brief in Support of Constitutional Issues is

incorporated by reference in the hearing transcript of April 15,

2009, as it has been blue-back and marked as Claimant’s Exhibit 2.

The claimant’s Medical Packet was marked as Claimant’s Exhibit No.

3.  The Responses to Interrogatories [sic](this should have been

labeled as the claimant’s deposition of February 12, 2009), were

marked as Claimant’s Exhibit No. 4.  The Responses to

Interrogatories were marked as Claimant’s Exhibit No. 5. The

respondents’ Medical Records were marked as Respondents’ Exhibit

No. 1. The respondents’ Non-Medical Records were marked as

Respondents’ Exhibit No. 2.  The respondents’ Response to the

Motion to Recuse and Motion to Remand was marked as Respondents’

Exhibit No. 3.  The respondents’ letter of April 8, 2009, to

claimant’s attorney was marked as Respondents’ Exhibit No. 4.    

     The following witnesses testified at the hearing: Mike 

Didway, Roger Williams, Matt Edminston, the claimant, Greg Aaron,

Steve Eastwold.  

                           DISCUSSION

     Mike Didway was called as a witness on behalf of the  
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claimant to testify at the hearing.  Mr. Didway has been employed

by the Bull Shoals Lake Boat Dock for seven years.  According to

Mr. Didway, his job with the respondent-employer has entailed

various job, but he has mainly worked performing maintenance on the

houseboats.  He testified that he has known the claimant probably

all of the seven years during their employment at Bull Shoals Lake

Boat Dock.  

    Mr. Didway admitted that he saw the claimant on November 1,

2007, and he did not appear to be drunk or intoxicated.  According

to Mr. Didway, he saw the claimant in the office area during the

morning of the incident.  He agreed that prior to the November 1,

2007 incident, he had observed the claimant using a blow torch to

cut barrels.  Mr. Didway also agreed that to his knowledge this was

nothing unusual for the claimant to cut the tops of barrels using

a torch prior to the November 1, 2007 incident.  

     He agreed that he was present at work on November 1, 1007.

Specifically, Mr. Didway testified:

Q. Tell us what you heard or saw or observed.

A. I was on a 60-foot houseboat out in the lake coming
in toward the dock area.

Q.   You were operating it?

A.   Yes.  I was driving the boat.

Q.   Okay.
  

A. And Roger Williams was with me.  We heard an
explosion, saw fire over on the left-hand side.  Like I
say, I was trying to drive the boat, glanced over every
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chance I could to see what in the world had happened, you
know, and I saw Greg on fire and Matt was on fire.  And
at that point, I started driving the boat fast.  Roger
was going to jump onto the dock as soon as I got the boat
to it.  I just glanced every once in a while.  I saw two
people running off of Dock 6 with fire extinguishers in
their hand.  At that point, that’s about the last I saw
for a while because I was trying to get the boat in the
stall area.

Q. All right.

A.   And by the time I got around there, they 
     were already -- the fire was extinguished off of them.

Q. Okay.  Who extinguished the fire off of them?

A.   I don’t know that.

Q.   Okay.  Because you were driving the boat?

A.   Uh-huh.

Q.   Okay.
  

A. I know they were in the water because Greg come out
of the water when I got around there.  But there were
several people there before I got there.

Q. So, obviously, they jumped in the water to get rid
of the fire.

A. Uh-huh.

Q. Is that right?

A. I assume so, yes, uh-huh.

     Mr. Didway further testified that as soon as the claimant got

out of the water, the ambulance arrived shortly thereafter.  He

also testified that he observed the claimant to be in pain, as he

was yelling, and he could tell that he was burnt, as the skin was

coming off of his hands.  Mr. Didway further essentially testified
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that he observed the other person with the claimant, Matt

(Edminston), who was also on fire and running toward the water.  

    He denied having heard the owner, Steve Eastwold, tell the

claimant or any other person, never cut open a barrel with a torch

because he does not work in that area very much.

     On cross-examination, Mr. Didway testified that it was around

7:00 a.m. when he saw the claimant, but he was unable to recall

what time the explosion took place. 

     On redirect-examination, Mr. Didway admitted that he did not

know if it was policy, but he has seen them opening up barrels

before with a torch. 

     During recross-examination, he admitted that he has not seen

anybody, except the claimant open a barrel with a torch.  He also

admitted that to his knowledge, it is not the policy of Bull Shoals

to use a torch to open barrels full of oil.  

    On redirect-examination, Mr. Didway admitted that prior to

November 1, 2007, he has seen the claimant use a torch to open

other barrels, on at least one occasion.  He specifically further

testified that he could not remember dates and times he has seen

him do this, nor could he recall with accuracy how many times

before November 1, 2007, he had done so, but at least once.

     On further recross-examination, Mr. Didway agreed that other

employees have cut the tops out of barrels before, but the claimant

is the only one he has seen using the torch.
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     Upon further redirect-examination, Mr. Didway agreed that the

claimant does majority of the welding and cutting or was at least

performing this task until November 1st.  

     During questioning by the Commission, Mr. Didway denied 

having ever observed the claimant intoxicated while at work.    

     On final redirect-examination, Mr. Didway denied having ever

smelled alcohol or marijuana on the claimant.        

     Roger Williams was also called to testify on behalf of the

claimant.  Mr. Williams testified that he works for Bull Shoals

Boat Dock.  He denied having seen the claimant on the day of the

incident prior to the explosion and fire.  According to Mr.

Williams, he saw the claimant after the incident.  He testified

that he was on the houseboat that he and Mike Didway had been

working on.  

     With respect to the incident, Mr. Williams testified:

Q. Tell the Judge in your own words what you saw.

A. We was coming into the dock.  We heard an explosion.
When I looked, I seen a fireball, seen two guys in it.
One guy came running out, jumped in the lake, and that
was Matt.  The other guy was still in the fire whenever
I got off the boat.  Whenever I ran across the catwalk on
the dock, I lost sight of it.  Whenever I got over there,
the other person was Greg Prock.  He had already gotten
in the lake and I guess that’s how he got the flames put
out.  I couldn’t -- really couldn’t tell you on that
part.  I mean, do you want to know what I seen after that
or –

Q. Sure.  Tell us -- just tell us your own
observations.

 
A. I -- I mean, they was burnt.
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Q.   Well, that’s a conclusion.  You saw a big fireball.
How big of a fireball?

A.   Engulfed a 50-foot houseboat for a little bit.

Q.  And was that the first thing that caught your
attention, the explosion?

A. Yes.

Q. And how much time was it between the explosion and
when you saw Matt running out of the fireball?

A.   Seconds.

Q.   Okay.  A couple of seconds you think?

A. Yeah, probably.

Q. Okay.  And how long after the explosion was it that
you saw Greg?

A.   I don’t -- I mean, it was a little bit longer.  I
don’t

 
-- I couldn’t tell you how long.

Q.   Okay.

A. It was a few seconds longer.

Q. All right.  Okay.  Did you see him on fire or did
you see him in -- when he got in the water?  Had he
already gotten in the water before you saw him?

A. I seen both of them on fire.

Q. When you say on fire, could you tell me, was it just
their hair on fire or –

A. No.  Whenever I seen Greg, Greg was still in the
fire because the fire wasn’t out yet.  Whenever I seen
Matt, Matt come running out of the fire pretty much on
fire.

Q. Totally?
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A. Pretty much.

Q. When you saw Greg, then, he was in the fireball
still?

A. Yes.

     Mr. Williams agreed that the claimant was scorched and burned.

He testified that he observed the claimant’s skin melting off his

face and hands.                                

    According to Mr. Williams, he has worked for the respondent-

employer approximately ten years.  He denied having known the

claimant at any other time other than just being a co-employee.  He

testified that he has known the claimant since he started working

for the respondent-employer, some three or four years ago.  Mr.

Williams denied having ever seen the claimant intoxicated or drunk

while at work, nor had he ever seen him drinking, using marijuana,

crack, meth or any other illegal drug while at work.             

    Mr. Williams testified that they participated in safety 

meetings every year, but he was never told about a policy wherein

he was told not to use a torch on a 55-gallon barrel, but of course

he does not use a torch.

     Mike Edminston was called as witness on behalf of the 

claimant.  As of November 1, 2007, he had worked for Bull Shoals

Boat Dock approximately four years.  He denied being intoxicated or

under the influence of any drugs on the morning of the incident. 

According to Mr. Edminston, the owner, Steve Eastwold, told he and

Greg to go to the top of the hill and grab two barrels, cut the
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tops of them, so he could burn Styrofoam in them.  He testified

that he has seen Greg open the barrels plenty of times with a

cutting torch before the November 1, 2007 incident.  Mr. Edminston

denied that before the explosion, the claimant appeared intoxicated

or drunk, nor did he smell of alcohol.  

     He further testified that they did as instructed of them, went

and got the truck and went to the top of the hill to get the two

barrels so that they cut the tops out of the barrels.  Mr.

Edminston testified:

Q. All right.  So you have both the barrels in the back
of the truck.  What happens then?

A. I load them up.  We go back down to the bottom of
the hill next to the houseboat where the cutting torch
and the welder was at.

Q. All right.
  

A. We had cut the top of the first one off.  Greg went
to cut the second one off and I had went to grab it with
a pair of channel locks.

Q. Grab what?

A. The lid.

Q. Why were you grabbing the lid of the second barrel
with channel locks?

A. That way, when you cut it off, it doesn’t fall down
in the bottom because there’s a little bit of oil left in
the bottom of it.

Q. Okay.

A. And then you have to dump it out, you get oil all
over the place.

Q. Okay.  Is that the way y’all had done it before?
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A. Yes.

Q. How many occasions would you say you had cut the
barrels with Greg -- cut the tops of the barrels out?
How many occasions had that happened?

A. I’d say 15 to 20.

Q. Okay.  Over how many years?

A. Over three and a half, four years.

Q. Okay.  Had you ever been cautioned or told that you
were wrong to open the barrels up that way?

A. No.

Q. Had a barrel ever exploded or caught on fire before
this one?

A. No.

Q. Did you feel that you were in danger as he was using
the cutting torch that day?

A. No.

Q. So the explosion happens.  Tell us from the time you
got the channel locks on that barrel, describe in detail
what happened at that point.

A. I had put the -- grabbed the lid with the channel
locks.  Greg had cut the barrel and the lid had curled up
a little bit.  So I grabbed the lid with the channel
locks.  Greg had proceeded cutting I’d say another six
inches, six to eight inches, and that’s when the barrel
blew up.

Q. Okay.  Do you remember did it throw you or do you
remember anything about the explosion?

A. All I remember, it was instant heat on my hands and
my face, and my first reaction was to jump in the lake.

     Mr. Edminston testified that when he got out of the lake, his

skin was hanging off of his hands and face.  According to Mr.
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Edminston, the claimant’s burns/injuries were worse than his, so

they airlifted him to Springfield.  

     He denied having ever seen the claimant drunk or intoxicated

at work in the years that they worked there.  Mr. Edminston denied

having ever been instructed by Steve (Eastwold) not to open barrels

with cutting torches before the November 1, 2007 incident.  

      On cross-examination, Mr. Edminston agreed that he is friends

with the claimant.  He also agreed that he tested positive for

marijuana.  Mr. Edminston agreed that he smoked “weed” a couple of

weeks before the explosion.  

     He could not recall if they removed the cap/bung hole from 

the barrel.  Mr. Edminston testified:

Q. Okay.  In your deposition, you said that you and
Greg were going past the shop when Steve Eastwold told
you to go get the barrels and take the tops out, right?

A. Yes.
 

Q. Okay.  And had you left the marina that morning
after getting to work?

A. No.

Q. All right.  Had you been anywhere in a vehicle with
Greg that morning after getting to work?

A. Only to the top of the hill to get barrels.

Q. Okay.  Had you been in Greg’s Jeep Cherokee or Jeep
vehicle, his own personal vehicle, that morning?

A. No.
 

Q. Okay.  You had not been off the premises of the
marina, up on the main road for anything?
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A. No.

Q. Okay.  And you’re positive about that?

A. To my best knowledge, yes.

     Mr. Edminston agreed that Mr. Eastwold did not tell them to

use a cutting torch to take the lids off the barrels.  Mr.

Edminston testified:

Q. All right.  Are you testifying here today and
telling this Judge that you think it’s reasonable to use
a cutting torch on a barrel that had oil in it without
taking off the cap and seeing what’s inside?

A.   That’s the way I was always told to cut them.

Q. Okay.
  

A. Had cut them.

Q. Okay.  Who told you –

A. Have seen other guys cut them that way.

Q. Are you saying Steve Eastwold told you to do that?

A. There was -- there was never -- nobody had ever told
me how to cut them open.

  
Q. You got that from Greg?

A. There was other people that cut them open besides
Greg.

Q. Okay.  Using a cutting torch?

A. Using a cutting torch.

Q. Okay.  And who are those people?

A. Justin Moore.

Q. Who is not here. 

A. Who is not here.  Jerry Fisher, who is not here.
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Q. Okay.  Anybody that’s here that’s used the cutting
torch besides Greg Prock?

A. No.

     On redirect-examination, he denied having ever been told

that one should not use cutting torches to open barrels.  Mr.

Edminston denied having ever seen someone use a chisel to open a

barrel.  According to Mr. Edminston, he had worked for the employer

some four years before the explosion.  

     The claimant gave testimony during the hearing.  At the time

of the hearing, he was thirty-three years old.  He has a high

school education.  The claimant testified that he has previously

worked as a dairy farmer, and at Wal-Mart.  According to the

claimant, he also worked at a railroad (Trinity Railroad, in

Springfield Missouri), and did some welding while working there. 

   He testified that he worked for Bull Shoals Boat Dock

approximately six years.  According to the claimant, on the day of

the incident, he arrived at work around 8:00 a.m.  The claimant

testified:

Q.   Okay.  I want you to tell the Judge what happened
that day, please.

A. I showed up there about 8:00 and went in -- I always
went to the shop and clocked in first because that’s
where I clocked in at.  And then I went on down to the
boat marina and went in there where everybody sits and
drinks coffee and talks about what’s going on for the
day.  And I thought I remembered talking to Roger
Williams and Mike Didway.  And got done talking there and
discussing a few things and I was going to go out and
work on the houseboat and do some welding there.  And on
my way out, met up with Steve, and he asked if we’d go up
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and get a couple of barrels and cut the top out of them
for the Styrofoam.  And went up there and got a couple of
barrels. There were some barrels in front and they felt
like they had some stuff in them and there was a couple
in the back there and I grabbed them, tilted them and
threw them over the top of other barrels.  Matt put them
in the back of the truck and we came back down and cut
open a complete top out of the first one and then the
second one, started in on it, and it blew up on us.

  
Q. How did you go get the barrels?

A. With a truck from the docks.

Q. Owned by the dock?

A. It’s owned by the dock, yes.

     The claimant denied being aware of a policy prior to November

1, 2007 with regard to how to cut open barrels.  He further denied

that this was the first time he had ever used a cutting torch to

open up a barrel.  The claimant could not recall with specificity

the number of times he has used a cutting torch to open barrels,

but he was certain that every time he was asked to cut the lid off

of a barrel, he would use a cutting torch.  However, he was

uncertain if Steve Eastwold observed him using a cutting torch to

open barrels, nor had he observed other people opening up a barrel

with a cutting torch.  According to the claimant, he was the one

who generally did the welding or cutting.

     The claimant testified:

Q. And just tell us what happened when you were cutting
open the second one; is that right?

A. Yeah, and it blew up.

Q. You heard Matt talking about what happened; is that
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right?

A. Yeah.  I mean, I remember being on fire, or the
explosion, like a big boom, and I couldn’t see anything,
and I knew I was on fire, of course, and I rolled around
on the ground, and that wasn’t helping so I dove off in
the -- ran down there and dove off into the water.  Came
back out and I was hurting really bad.  And it seemed
like -- it might not have been very long for the
ambulance to get there, but it sure seemed like a long
time.

Q. During that time, what were you doing?

A.   Standing there hurting, just wishing it’d go away.

Q.   When the ambulance came, were you and Matt together
when the ambulance drove up?

A. We was standing there -- kind of standing there
beside each other and then there’s a whole bunch of other
people who were trying to calm us down.

Q. Why were y’all excited, upset?

A. Why?  Because I hurt so bad and I had skin hanging
off of me and stuff, too.

  
Q. So the ambulance comes and do they put you right in
a –

A. Yeah.

Q.   Did you walk over to the ambulance or –

A.   No.  As soon as they got there, they –

Q.   Put you on a gurney?

A.   -- put me on a gurney, put me up in there.

Q. And did the same for Matt?

A. Uh-huh.  That I can remember, yes.
 

Q. Do you recall getting medicine right away when you
got in the ambulance?



17

A.   Yes.  Yes, I do, but it didn’t seem like it took
much of the pain away.

  
Q. Was it by mouth, oral, or was it by shot?

A. By shot in the arm, if I remember right.

Q. Okay.  Do you know what it was?  Did the ambulance
driver tell you what he was giving you?

A. Huh-uh.

Q.   But it didn’t seen to help any.

A.   Maybe – maybe calmed me down a little bit, but –- 

     He admitted to being sedated for about two weeks after being

transported via helicopter to the hospital immediately following

the incident.  

    The claimant agreed that he did not return to work until the 

next September. At which point, he went to work for TransAm

Trucking Company.  The claimant denied that during the period of

time, from the time he was burned until September he was able to do

any kind of work at all.  According to the claimant, he went and

talked to Steve Eastwold and gave him what the doctor had given him

as far as restrictions, and after he did not call him back in about

three weeks, he filed for his unemployment since he was able to

work, but was still under a restriction.  Although the claimant

could not recall when he first went back to see Mr. Eastwold, he

recalled that it was around the first of July, but before the 4th

of July, some three weeks before he filed for unemployment

benefits.  Based on this testimony, the claimant’s attorney amended



18

the claimant’s request for temporary total disability until July 1,

2008 rather than September 15, 2008.

     The claimant denied that during any of his conversations with

Mr. Eastwold, he ever “fussed” at him about using a cutting torch

or anything of that sort.  He agreed that any time prior to the six

years that he worked there did he ever hear Mr. Eastwold fuss at

anyone for using a cutting torch to open the top from barrels, nor

did he ever hear anybody say that there was a policy not to do it

that way.  

    With respect to the barrels, the claimant agreed that he

attempted to open what he thought was two empty barrels. The

claimant denied being intoxicated or using drugs, marijuana, crack

or coke on the day of the incident.  He denied ever coming to work

intoxicated or drunk.  The claimant also denied having ever smoked

a “joint” out in his car with Matt.  He agreed that his face,

hands, legs and abdomen were burned as a result of the incident.

     The claimant demonstrated for the Commission areas of his 

body that were burned, which included, his legs, hands, abdomen,

and face.  At the hearing, the claimant wore protective coverings

for his hands.  He testified that he wears the gloves to keep from

getting the skin knocked open, as the “skin is real thin.”   

    On cross-examination, the claimant testified that he was

uncertain as to exactly what time the accident occurred.  However,

he did admit to having testified during his deposition that the
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accident took place around 9:00 a.m.  

      The claimant agreed that on the morning of the incident, when

he and Matt encountered Steve (Eastwold), they had not done

anything work-wise. The claimant agreed that just he and Matt

walked out of the office, this when he encountered Steve.  He

denied that they had ridden anywhere in his Jeep Cherokee that day

or that Matt had been in his vehicle for anything.  The claimant

also specifically denied that he and Matt had been in his vehicle

at the same time that morning.  

    He admitted that he did not read the warning labels on the

barrels, and that all of the barrels contained oil.  The claimant

denied that Steve Eastwold ever showed him how to use an air chisel

to take the tops off the barrels, nor was there one in his trailer.

     The claimant again agreed that he smoked marijuana a couple of

weeks before the incident, while at his home with a group of

friends.  He agreed that he smoked pot somewhat frequently,

sometimes after work at home.

     Greg Aaron was called as a witness on behalf of the  

respondents.  Mr. Aaron testified that they were instructed by Mr.

Eastwold to use a pneumatic air chisel to cut off the tops of the

barrels because it safer that way.  He testified:

Q. Okay.  And how does this air chisel work?  What do
you do with it?

A. You hook an air line on the end of this pneumatic
gun and it’s got a little chisel on the end and you put
it against the side of the barrel and pull the trigger



20

and it cuts a little hole, and then you just keep going
around the edge of the barrel with it and it coils up the
metal on the side, and it leaves a pretty smooth cut on
top.

Q. Okay.  Kind of like a can opener, a big can opener?

A. Pretty much, yeah.

Q. Okay.  And are you positive that Steve Eastwold
explained the fact that he needed to use an air chisel to
Greg Prock?

A. Yes.

Q. Did Steve Eastwold illustrate or show Greg how to
use it?

A. Yes.

Q. And did Greg say anything about those instructions
or the directive to Steve Eastwold?

A. Not at that time.

     According to Mr. Aaron, after Steve Eastwold left the site 

where he had showen them how to use the air chisel, the claimant

made a comment about how much quicker it was to cut the barrels

using a torch than it was using a chisel.      

     On cross-examination, Mr. Aaron testified that he has worked

maintenance for six years at Bull Shoals Boat Docks.  He testified:

Q. Is the chisel made out of metal?

A. Yes.

Q. Have you ever seen sparks fly when you use a metal
against metal?

A. On a grinder, yes.

Q. Well, have you seen metal against metal on an air
chisel?  Have you ever seen it done with an air chisel?
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A. Yes.

Q. Have you not seen sparks at all with an air chisel,
metal pushing against a metal barrel?

A. No, sir.

Q. You think that’s safe?

A. Yes, sir.

Q. Even if the warning says not to do it that way, you
still think it’s safe?

A. There is no warning on using an air chisel on a fuel
-- on a –

Q. Are you sure of that?

A. Not that I’ve ever seen.

Q. Have you ever read the warning?

A. Yes, sir.

Q. Where is the warning -- what does the warning say to
your knowledge?

A. About explosion with fire and sparks and just in
general, that there can be an explosion.

Q. And sparks come off of a metal chisel on a metal,
pneumatic gun, do they not?

A. No.

Q. You don’t think they do?

A. Not that I’ve seen.

Q. Do you know?

A. Yes, I have.  I’ve cut it before.

Q. Have you done that –

A. On my own.
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Q. -- at the Bull Shoals Boat Dock before?

A. No, at my farm back home.

Q. And you’ve done it on a barrel?

A. Yes.

Q. You use a chisel, a metal chisel to open up a metal
barrel, and you say you never saw sparks?

A. Yes, sir.  It doesn’t go –

Q. How long –

A. -- fast enough to go sparks.

Q. I assume you want to continue to work for Bull
Shoals Boat Dock, do you not?

A. Sure.

Q. Because you worked there six years.

A. Yes.

   Steve Eastwold was called as a witness on behalf of the

respondents.  According to Mr. Eastwold, he is co-owner of Bull

Shoals Lake Boat Docks.  He essentially testified that he is one of

two people in charge of the site.  Mr. Eastwold admitted to working

in that capacity on November 1 2007.  He testified:

A. When I came down to the shop, parked outside the
shop, I was walking into the big bay door, and Greg and
Matt come down the hill in his black Wagoneer and I come
out to the door and I hollered at them, and they went
around the corner and stopped at the trash containers.
And I hollered and they backed up.  I said, “Hey, Greg,”
I said, “What are you guys doing today?”  He said,
“Well,” he says, “I’ve got to finish welding on the
houseboat and then we’ll pull another one out.”  And I
said, “Well,” I said, “When you get a chance, can you,
not today, not tomorrow, just sometime before the end of
next week, go up to the top of the hill and get a couple
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of barrels and take the top out of them?”  I said, “Bring
them down here to the shop, take the plugs out, make sure
they’re clean and do that for me, would you?”  I said,
“It doesn’t have to be today.”

Q. Okay.  And you stated they -- you saw Greg Prock and
Matt Edminston in Greg’s vehicle?

A. Yeah, the black Cherokee.

Q. Where were they coming from?

A. Top of the hill or somewhere up above the hill,
somewhere up above the bathroom.  I don’t know.  They
made the turn and come on down past the front of the
shop.

Q. Okay.  What’s up at the top of the hill?  What’s up
that way?

A. The main road, main highway, main town.

Q. Is it the highway that comes into Mountain Home?

A. No.  There’s 178 Highway and then there’s an
offshoot that goes where you turn to go down to the boat
dock.

Q. Okay.  All right.  And that’s the direction they
came from?

A. Yes.

Q. Who was driving?

A. Greg.

Q. Okay.  When you got them to stop and spoke with
them, did you notice anything odd about Greg or Matt?

A. No.  I didn’t get close enough, though.  I was –

Q. Did Greg Prock avoid eye contact or look away from
you?

A. Neither one would really look at me square.

Mr. Eastwold denied having ever instructed the claimant to use an
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acetylene torch on an oil barrel.  Mr. Eastwold essentially

testified that he had previously instructed the claimant to use the

pneumatic air gun to take tops off barrels.  He testified that this

is the safest method for taking tops off barrels.  Mr. Eastwold

denied having ever orally condoned the practice of the claimant

using an acetylene torch on a barrel, nor had he ever seen the

claimant or anybody at Bull Shoals use a torch on a barrel. 

     On cross-examination, Mr. Eastwold testified:

Q. Okay.  Now, let’s talk about safety.  Okay?

A. Sure.

Q. And this warning that you keep referring to.  Would
you agree with me that that same warning says danger, do
not pressurize, cut, weld, brace, solder, but it also
says cut, does it not?

A. I haven’t seen it, your piece of paper.

Q. You don’t know what your exhibits say?

A. No, I haven’t seen it especially.

Q. I’ll show it to you.  Sure.  It’s on page 60 of --
your lawyer’s introduced it.  Does that not say cut?

A. Yes.

Q. And is it -- the way that you told him that you
wanted him to do it, isn’t that cutting?

A. Yes.

Q. And is that metal against metal?

A. At very low RPMs, yes.

Q. Well, it’s pneumatic, is it not?

A. Yeah.
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Q. And that pneumatic, bing-bing-bing-bing-bing is
very, very fast and it’s that way so it’ll cut through
the metal, is it not?

A. It’s very slow.

Q. Well, certainly, sir, you’re not going to say that
the pneumatic gun that just has a chisel at the end of it
is very slow in the way that it cuts.

A. It is.

Q. Is that not metal?

A. Yes.

Q. Is the barrel not metal?

A. Yes.

Q. Would you agree with me that sparks fly when metal
strikes metal?

A. Not with that.

Q. Why not?  Is that not made of steel?

A. Yes.

Q. Is the barrel not made of steel?

A. Yes.

Q. Help me understand how metal on metal is not going
to cause a spark.

A. Never has.

Q. Well, does that not say not to cut?

A. Yeah.  That piece of paper does.

Q. And you were telling him to cut, were you not?

A. Use that right there.

Q. And you’re saying that that right there is the
reason -- that would have been the only way to do it
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safe.  Is that what you’re saying?

A. That’s the -- that’s the only way I know how to do
it.

Q. Well, but it’s cutting.  Again, it’s in violation of
the –

A. It’s a lot safer than a torch.

Q. Cut is the word used in the danger; is it not?

A. I understand.

Q. And that is going to be what you suggest in
violation of that warning; is it not?

A. I don’t know if it’s in violation or not.  That’s
the best way I know.

Q. To cut.

A. To take the top off.

   Mr. Eastwold testified on redirect-examination that the

explosion probably happened somewhere in between 9:30 and 10:00. 

     Upon being questioned by the Commission, Mr. Eastwold 

admitted that when he instructed the claimant to go cut the barrels

around 8:30.  He denied that the claimant appeared to be

intoxicated at that time.  Mr. Eastwold testified:

A. -- when they were coming down the hill.  About 8:30.

Q. Okay.  Did he appear to be intoxicated at that time?

A. No, he did not, but I didn’t get that close.

Q. Okay.  Any slurred speech or anything of that
nature?

A. No.  No.  The only thing was just the eye contact.
They didn’t make a lot of eye contact with me.



27

Q. Okay.  Did you notice anything else about the eyes
other than no eye contact with you?

A. No, ma’am. 

      On redirect-examination Mr. Eastwold testified:

Q. Steve, were you close enough to see like the whites
of their eyes, whether they were bloodshot or yellow or
anything?

A. I was about as far away as we are right now.

Q. Were you close enough to smell anything?

A. No.

Q. Okay.  Was Matt looking down or away, too?

A. He was on the passenger side.  He never would look
at me.

Q. Neither one of them would?

A. Greg did once in a while, would look up at me, but
Matt never did, no.

Q. And did they actually drive past you and you had to
flag them?

A. Yeah.  They drove past me and I hollered as they
were coming past and then they stopped down by the
dumpsters.  There’s four dumpsters down there and then
they backed up after I hollered again.

Q. All right.  

    During further questioning by the Commission, Mr. Eastwold

testified that had the claimant appeared to be intoxicated, he

would not have allowed him to continue working.

      A review of the medical evidence shows that the claimant 

underwent a drug screen while he was hospitalized at St. John’s

Regional Health Center, in Springfield, Missouri, on November 1,



28

2007.  The sample collected from the claimant was positive for

benzodiazepine, cannabinoids, and opiates.  Additional medical

notes from St John’s on that date demonstrate that the claimant

sustained forty percent body surface area burn, which included

burns primarily to his face, abdomen, hands and legs, which

resulted from the explosion.  The claimant was seen as a trauma

activation patient, he initially underwent some of the following

procedures:

1.  Endotracheal intubation.
2.  Fiberoptic bronchoscopy.
3.  Right subclavian central venous catheter.
4.  Left femoral arterial line placement.
5.  Escarotomy to the right using 5 incisions.
6.  Escharotomy left hand using 5 incisions.

 
After undergoing various procedures, skin grafts, and 

extensive wound care treatments for his burns, and various other

conditions, which included, but was not limited to anemia, lower

extremity superficial thromboses, and significant respiratory

issues, the claimant was discharged on November 30, 2007, from St.

John’s Regional Health Center with follow-up appointments.  He was

subsequently seen at St. John’s Trauma and Burn Unit Outpatient

Center on December 7, 2007.  

    On February 19, 2008, Dr. Rodney Geter saw the claimant at the

request of Dr. David Kent due to his left hand injury. His

impression was: 

The patient sustained nerve injury in the left hand
involving radial, ulnar and median nerves.  The injury
was possibly from the blast.  There is no surgery
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recommended.  Time will determine the return of nerve
function.  He will return to this office p.r.n.

      
                          ADJUDICATION 

A.  Constitutional Issues

    On or about March 25, 2009, the claimant filed a Motion Recuse

and a Brief in support of said Motion in this matter with the

Commission, challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that provide

for the establishment of administrative law judges.  The

respondents filed a Response to the Motion to Recuse and Motion to

Remand for Proceedings before an Independent Judiciary.     

   With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has soundly rejected

identical arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, ___ S.W.3d ___ (Ark. Ct. App. Feb. 21, 2007), pet. for rev.

denied, No. 07-268 (Ark. May 3, 2007).  

    Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, I find that the Act is constitutional.

B.  Compensability

     Arkansas Code Ann. §11-9-102(4) provides: 

(B) “Compensable injury” does not include:
(iv)(a) Injury where the accident was substantially
occasioned by the use of alcohol, illegal drugs, or
prescription drugs used in contravention of physician’s
orders.
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(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a physician’s
orders shall create a rebuttable presumption that the
injury or accident was substantially occasioned by the
use of alcohol, that the injury or accident was
substantially occasioned by the use of alcohol, illegal
drugs, or prescription drugs used in contravention of
physician’s orders....

(d) An employee shall not be entitled to compensation
unless it is proved by a preponderance of the evidence
that the alcohol, illegal drugs, or prescription drugs
utilized in contravention of the physician’s did not
substantially occasion the injury or accident.

   
    It is undisputed that the claimant suffered severe burns,

particularly to his hands, face, legs and abdomen while working for

the respondent on November 1, 2007, as a result of an explosion,

when he attempted to cut the lid from a barrel using a cutting

torch.         

      The critical issue for adjudication in this matter is whether

these injuries were substantially occasioned by the use of illegal

drugs found in the claimant’s body, in the form of, “cannabinoids.”

Specifically, the respondents contend that they are relieved of

paying any benefits associated with this matter because the

claimant tested positive for marijuana while at the hospital just

subsequent to the incident.  

     Here, the claimant underwent a drug screen on November 1, 

2007 while he was hospitalized at St. John’s following the

explosion.  This drug screen returned positive for, benzodiazepine,

“cannabinoid,” and opiates.  The presence of benzodiazepine and 

opiates found in the claimant’s body were due to the various
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medications administered to the claimant by medical personnel after

the incident.  Specifically, the medical records demonstrate that

the claimant was administered morphine, and the claimant

essentially testified that he was administered several medications

for pain and kept in a medical coma for the first two weeks

following his accidental incident.   

      However, the specimen collected from the claimant on the day

of the explosion was also positive for “cannabinoids.”  Based upon

this evidence, I find that illegal drugs were present in the

claimant’s body at the time of his accident on November 1, 2007.

This positive drug screen created a rebuttable presumption that the

claimant’s accident was substantially occasioned by the use of

illegal drugs.  Weaver v. Whitaker Furniture Co., 55 Ark. Ark. App.

400, 935 S.W. 2d 584 (1996).  The burden now shifts to the claimant

to prove by a preponderance of the evidence that illegal drugs did

not substantially occasion his accident or injury, in order for him

to be entitled to compensation benefits. 

     On the basis of the record as a whole, I find that the 

claimant has met his burden of proving by a preponderance of the

evidence that his accidental work-incident of November 1, 2007 was

not substantially occasioned by the use of marijuana.     

   In the present matter, the claimant had worked for the

respondent-employer for approximately six years.  The claimant

admitted that he smoked marijuana while at home with a group of

friends a couple of weeks before the work-related incident.  He
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also agreed that he frequently smokes “pot” after work, but he

denied having smoked marijuana on the day of the explosion.  In

addition to this, the claimant denied being high or intoxicated on

alcohol, crack, meth, cocaine or any other drug on the morning of

his accidental injury.  Moreover, there were no witnesses who

observed the claimant smoking marijuana on the date of the November

1, 2007 explosion.  Nor were there any witnesses, (to wit: Mr.

Didway, Mr. Edminston, and Mr. Eastwold) who observed any

“impairment,” on the claimant’s part as a result of marijuana

and/or any other drug intoxication.  In fact, Mr. Eastwold 

testified that had the claimant appeared intoxicated, he would not

have allowed him to continue working.  I also think it is 

noteworthy that there were no witnesses who had ever previously

observed the claimant to be “impaired” while at work.  

     While I recognize that there was testimony elicited from Mr.

Eastwold regarding the claimant and Mr. Edminston being in the

claimant’s personal vehicle when he gave them instructions to cut

the barrels, which suggests that they had the opportunity to smoke

marijuana, considering all of the aforementioned evidence to

contrary it would require conjecture and speculation to conclude

the claimant and Mr. Edminston smoked marijuana that morning.

However, conjecture and speculation can never supply the place of

proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W. 2d

155 (1979).

     With respect to cutting the lids from barrels, the claimant 

credibly testified that he has always used a cutting torch to cut



33

the lids off of barrels and has not ever opened them using any

other method.  This testimony was corroborated by Mr. Edminston,

who was also injured during the incident.  In addition, Mr. Didway

also testified that he has observed the claimant using a cutting

torch to open barrels, at least, on one occasion.  

      Although the claimant denied being instructed by Mr. Eastwold

to use an air chisel to cut open barrels, both Mr. Eastwold and Mr.

Aaron credibly testified that the claimant had been instructed to

use a chisel to cut lids from barrels rather than a torch.  Mr.

Aaron specifically testified that after being given this directive,

the claimant commented on how much quicker it was to cut the lid

from the barrels using a torch.  The testimony of Mr. Eastwold and

Mr. Aaron demonstrates that the claimant had been instructed to use

a chisel to cut the lids from barrels.  Significantly, the warning

label on the barrels prohibits the use of this method, as well as

the use of a cutting torch. 

     Considering that none of the witnesses observed the claimant

using marijuana or otherwise under the influence of marijuana at

any time on the day of the explosion, and that the claimant

credibly denied having used marijuana on the day of the incident,

I am persuaded that any assertion or finding that the claimant’s

accidental injury was the result of any “impairment” on the part of

the claimant would be based on speculation and conjecture, which

can never supply the place of proof. Id. 

     In other words, the preponderance of the credible evidence

demonstrates that the claimant’s injury was the result of the
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claimant’s attempt to accomplish his assigned job task in a quick

and convenient manner and not the result of “impaired judgement,”

caused by the use of marijuana.  Accordingly, I find that the

claimant has rebutted the presumption that his injury was

substantially occasioned by the use of illegal drug.   As a result,

I find that the claimant suffered compensable injuries, in the form

of severe burns to his body(legs, hands, face and arms) when the

barrel he was attempting to cut the lid from with a cutting torch

exploded, while working for the respondent-employer on November 1,

2007.  In making this finding, I find instructive the Arkansas 

Court of Appeals decision in Apple Tree Service, Inc. v. Grimes, 94

Ark. App. 190, 228 S.W. 3d 515 (2006); and the Full Commission’s

finding under similar facts as set forth in Garrett v. Jack Yates

Drywall, Arkansas Workers’ Compensation Commission F404635 (May 24,

2005).

C.  Medical treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W. 2d 750 (1984).
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      The claimant proved by a preponderance of the evidence his

entitlement to all the reasonable and necessary medical treatment

provided for his compensable burns. This includes his

hospitalization, various skin drafts and procedures. 

D.  Temporary total disability compensation

     I find that the claimant proved he was within his healing

period and totally incapacitated to earn wages from November 2,

2007 through July 1, 2008, so as to establish his entitlement to

temporary total disability compensation for said period of time. 

      Specifically, the claimant testified that on or about July 1,

2008, he was released to return to work with restrictions, which he

presented to Mr. Eastwold.  However, he essentially testified that

a few weeks later he filed for unemployment benefits because Mr.

did not call him back to work(see full discussion above).       

E.  Attorney’s Fee

     The parties stipulated that the respondents have controverted

this claim for benefits in its entirety.  Therefore, the claimant’s

attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. § 11-9-715.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.
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1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed
         at all relevant times, including November 1, 2007.

3.  The claimant’s average weekly wage at the time of
         his injury was $429.36, which entitles the claimant 
         to a weekly temporary total disability rate of $286.00, 
         and his weekly compensation rate for permanent partial  
         disability is $215.00.

4.  This claim has been controverted in its entirety.

5.  The claimant’s Motion to Recuse is hereby denied.  
    I find the Act to be constitutional.

6.  The claimant has met his burden of proving by a    
    preponderance of the evidence that he suffered     
    compensable injuries, in the form of severe burns

         to multiple part of his body, which included, but
         was not limited to his face, hands, abdomen, and 
         legs, during the November 1, 2007 explosion while 
         employed by the respondent-employer.  Specifically, 
         I find that the claimant has overcome the statutory 
         presumption that his injury was substantially 
         occasioned by the use of illegal drugs.

7.  The respondents are liable for payment of all the
         reasonable and necessary medical care received by   
         the claimant in connection with his compensable
         injury of November 1, 2007.  

8.  The claimant has proven by a preponderance of the  
    evidence his entitlement to temporary total

         disability compensation from November 2, 2007 through
         July 1, 2008.
   
     9.  The claimant’s attorney is entitled to a controverted   
         attorney’s fee on all indemnity benefits awarded herein,
         pursuant to Ark. Code Ann. § 11-9-715.
               
    10.  All other issues not litigated herein are reserved under
         the Act.   

                             AWARD

     The respondents are directed to pay benefits in accordance
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with the findings of fact set forth herein this Opinion.  

      Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

      All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the maximum legal rate until

paid, pursuant to Ark. Code Ann. § 11-9-809.

      All issues not addressed herein are expressly reserved under

the Act.

      IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH/ml 
    
 


