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KOHLER COMPANY,
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Hearing before Administrative Law Judge Barbara Webb on March 18, 2009, in
Little Rock, Pulaski County, Arkansas.

The claimant appeared pro se. 

The respondents were represented by Mr. Andy L. Caldwell, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 18, 2009.  A Pre-

hearing Order was entered in this case on February 3, 2009.  The Pre-hearing

Order set forth the stipulations offered by the parties and outlined the issues to be

litigated and resolved at the hearing.  A copy of the Pre-hearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  The following stipulations  as

submitted by the parties in the Pre-hearing Order and as stated on the record are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about May

28, 2008, when the claimant contends she sustained a compensable

injury to both wrists.

3. The claimant did not have any lost time as a result of the alleged

injury.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be determined are as follows:

1. Compensability of claimant’s alleged injury on May 28, 2008.

2. If found compensable, claimant’s entitlement to medical benefits.

The record consists of a one volume transcript of the March 18, 2009,

hearing, consisting of the testimony of Mary Ellen Pritchard, Theresa Lazenby, and

all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (medical bills); Respondents’ Exhibit No. 1

(Deposition of Mary E. Pritchard); and Joint Exhibit No. 1 (medical records). 

FACTUAL BACKGROUND

Mary Pritchard is fifty-eight years of age (d.o.b. 09/16/1950).  She graduated

high school.  She worked for Kohler for almost 15 years.  She also had prior factory

line work experience at International Paper and Trane Air Conditioning in

Louisiana. She began working for Kohler in 1995 as an operator building faucets.

She  eventually went to work in the Quality Department at Kohler.  She took early

retirement on November 30, 2008.  Since leaving Kohler, she has worked as a
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substitute teacher in the public school system in Sheridan. She has never had a

work-related injury or filed a workers’ compensation claim before this injury.  

Pritchard testified that on May 28, 2008, she was “returning from lunch” and

entering the shop floor to check on her auditors and to get a retirement card signed

when she ran into a co-worker on the shop floor.  She fell backwards and hit her

head on the concrete floor.  Her co-workers came to her aid immediately.  She was

able to stand with help and was put in a wheelchair and taken to the front office.

Although there was initial concern that she had a head injury because she had hit

the concrete floor, Pritchard testified that her primary injuries were to her left and

right wrists.  She was taken to the emergency room at Baptist Medical Center.  At

the emergency room, she was examined and x-rays were taken.  A temporary splint

was placed on her left wrist because it was broken.  Her rings were cut off due to

the swelling.  She was given a support for her right wrist and a prescription for

Percocet.  She was seen by Dr. Nguyen on the following Monday.  X-rays were

performed which confirmed that her left wrist was broken and her right wrist was

more of a strain.  A better cast was put on her left wrist.  She continued to treat with

Dr. Nguyen until December of 2008, when she was released from his care without

restrictions.

Pritchard testified that she is able to do everything but does not have as

great a movement in her right wrist than she had before the accident.  On the left

wrist, she explained that she was in the first cast above the elbow for six weeks and

a second cast below her elbow for another six weeks.  She explained that she was
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injured on a Wednesday and returned to work during the next week.  She took

vacation time for the days she missed from work.    

Pritchard explained that she was the lead auditor in the Quality Control

Department.  Her job required her to assist the other auditors on the shop floor in

problem-solving, temporarily fill in for an auditor if out sick or on vacation, and

provide help conveying items to other facilities.  The claimant explained that on this

particular day that she was also taking a retirement card around for the auditors to

sign for a party later that day.  Pritchard explained that the other auditors did not

have the time or flexibility to move from department to department.

Pritchard testified that the incident occurred between 11:40 and 11:45 that

morning.  She did not have a set time for lunch and worked on an honor system.

On this particular day, she went out to lunch from 11:00 until 11:30 and purchased

the card while at lunch.  No one asked her to get the card nor was it part of her job

duties to get the card.  The accident happened approximately five (5) minutes after

she arrived back on company premises.  

After the fall, Pritchard was concerned about finding the card and recalled

telling Lazenby, the human resource person, that she was getting the retirement

card signed at the time of the accident.  She didn’t go to Concentra, the company

doctor, because she was told that it wasn’t workers’ comp.   Pritchard testified that

she was told that she should go to the emergency room of her choice since the

incident was not being handled as a workers’ compensation claim.  Her medical

bills were paid by her private health insurance provided by Kohler.  Pritchard
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testified that she filled out a First Notice of Injury Report (Form N) on June 5, 2008,

and that she did not tell anyone at Kohler that she was contending that the incident

was work-related until she filled out the Form N. 

Pritchard explained that the auditors were a close-knit group.  Because

Pritchard had more time and flexibility, she would organize monthly pot-lucks and

collect money for birthdays or other celebrations and purchase the present or card.

She had collected money from the other workers to buy the card in question.  Her

supervisor was aware that she was organizing the retirement party and did not

prohibit or discourage her.  The retirement party was going to be held later that

afternoon in the office between shifts.  The co-workers attending the party would not

be on the clock but on personal time.  

She testified that her 30 minutes of lunch had ended and that she was back

at work.  She explained that the auditors and the shop floor take lunch from 11:00

until 11:30.  At the time of the fall, she was back on company time and was paid for

that time.

Theresa Lazenby testified for the respondents.  She has worked for Kohler

Company in Human Resources for twenty-two years.  Her job duties involved

handling workers’ compensation claims and responds in the event of an incident or

accident.  She testified that employees can report injuries to their lead person, their

immediate supervisor, or to safety.  If reported as workers’ compensation, a Form

N is filled out immediately.  On May 28, 2008, Lazenby was in the front office when

she was told that Pritchard had fallen.  Lazenby testified that she went to the shop



Pritchard - F806292 - 6 -

area and observed Pritchard laying on the shop floor.  Pritchard told her that she

had hit her head on the concrete and was complaining of pain in one of her wrists.

After making sure she could be moved, they got her in a wheelchair and moved her

to the front office.  She asked her what happened, and Pritchard said that she “just

ran into Laurie.  She was getting a card signed and ran into Laurie, and she

couldn’t find the card and did we know where it was.”    Lazenby recalled that

Pritchard said something about her lunch.  Lazenby told Pritchard that since she

was getting a card signed and not performing a job function,  the incident would not

be handled through workers’ compensation.  She asked Pritchard if she had a

doctor.  Pritchard’s son was contacted and he took her to the doctor.  Lazenby

testified that Pritchard did not mention anything about the auditors until she filed the

Form N on June 5, 2008.  

Lazenby testified that there were five to seven auditors on the day shift that

worked in standard areas and free-flow throughout the facility, including the shop.

She testified that the company had no written policies on recognition of birthdays

or retirements.  She explained that the company purchases a cake for the retiree

and that a certain time is designated in the commissary for all the employees to

come by and tell the retiree good-bye and get a piece of cake.  Any pot-lucks or

other events are left to the individuals to do on their own time.  She explained that

it was not unusual for the employees to have the pot-lucks at lunch and that it was

not discouraged by management as long as it was done on their lunch hour or off-

shift.
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Lazenby explained that she determined that the incident was not a workers’

compensation claim because Pritchard had told her that she was on her lunch, that

she had gotten a card, she was going to get the card signed, and she was

concerned that the card was lost.  Lazenby could not recall the exact words used

by the claimant.  She testified that she was trained that if the employee was not

performing an actual job duty that it would not be workmens’ comp unless it was

due to the fault of the company.  She denied directing the claimant’s medical

treatment, but did admit that they did call doctors upon the claimant’s request to see

if she could get in for an appointment prior to going to the emergency room.  The

claimant returned to work a week later and reported that she believed the incident

was work-related and was provided a Form N and the matter was turned over to the

adjuster.  Lazenby agreed the claimant’s job duties allowed her to be more flexible

than the other auditors, but explained that she would not normally be permitted to

get the card signed on company time.  She agreed that she was not the claimant’s

supervisor and did not know what action would have been taken if she was getting

the card signed on company time.

Mary Pritchard testified in rebuttal.  She explained that the lunch hour was

a free-flow honor system and that she was very responsible in monitoring her time.

She testified that she had purchased the card at lunch, but had come back from

lunch at the time of her fall.  She testified that she was back doing her job and was

getting the card signed while checking on the auditors.  She testified she went to

lunch from 11:00 until 11:30 and the fall occurred at 11:45 after lunch when she was
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back on the job.  She explained that she was more concerned about the card that

was dropped at the time of her conversation with Lazenby and did not know she

needed to use the phrase “checking on the auditors” at the time.  She agreed that

she was not directed to take the card, but that it was something she had decided

to do to be nice.  She agreed that she did not clock out for lunch and that she could

take her lunch at any time.  She could not recall if there were any auditors in close

proximity to her fall.  She explained that the retirement recognition was in the

Quality Group and scheduled between shifts so that no one would be on company

time and was not the company-wide commissary event which was scheduled to take

place later in the week.  She returned to work on June 4, 2008.  She chose her own

doctor and was not directed by Kohler on where to seek medical treatment even

after filing the Form N.

In her deposition, Pritchard explained that she acted as liaison with the

supervisors for the auditors.  She organized the monthly pot-lucks for birthdays and

while it wasn’t a job requirement, she explained that she had the freedom and the

time to organize the event and to get a card and make sure everybody signed it.

She testified that at the time of her fall, she had returned from lunch and was going

to check to see if the other auditors were having any problems or needed help at

the same time as she was getting the retirement card signed.  

The medical bills submitted by the claimant reflect that United Healthcare

made payments for a portion of the medical treatment and the balance was billed

to the claimant.  The medical records reflect that the claimant presented to the
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emergency room on May 28, 2008, with a history of a fall backward against a hard

surface after running into someone with injury to both wrists.  X-rays were taken.

She was diagnosed with a distal radius fracture of her left wrist. Her left wrist was

placed in a splint.  She was given pain medications and  released with a follow-up

appointment with Dr. Nguyen.  She was examined by Dr. Nguyen on June 2, 2008,

post fall injuries to both wrists.  X-rays revealed a left distal radius fracture and right

wrist sprain.  He placed her left wrist in a long arm splint and a brace for her right

side and released with pain medications and restrictions of no lifting.  On June 17,

2008, she returned for a follow-up evaluation.  Her left wrist was changed to a short

arm cast.  X-rays of both wrists were taken.  She was released with instructions to

return in four weeks.        

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

28, 2008, when the claimant contends she sustained a compensable

injury to both wrists.

3. The claimant did not have any lost time as a result of the alleged

injury; therefore there are no temporary total disability benefits to the

claimant.

4. Respondents have controverted this claim in its entirety.
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5. Claimant has proven by a preponderance of the evidence that she

was performing employment services at the time of her alleged

incident.

6. Claimant has proven by a preponderance of the evidence that she

sustained a compensable injury as defined by the Arkansas Workers’

Compensation Act.

7. The claimant is entitled to payment of all reasonable and necessary

medical benefits in connection with her compensable injuries to her

left and right wrists.  Respondents are entitled to a credit pursuant to

A.C.A. §11-9-411 for any medical payments paid by the claimant’s

group health insurance provided by the respondent employer.

DISCUSSION

The claimant contends she sustained a compensable injury or about May 28,

2008, while working for respondent employer and is entitled to appropriate benefits.

The respondents contend that on May 28, 2008, at the time of claimant’s

injury, she was not performing employment services.  She was in the act of taking

a retirement card around to several employees to get it signed for a co-worker on

her lunch break at the time of injury.  Alternatively, the respondents assert an offset

under Ark. Code Ann. § 11-9-411.

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i) (Repl. 2002), must be
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established: (1) proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  In Edens v. Superior Marble & Glass, 346 Ark. 487 (2001), the Arkansas

Supreme Court held that “identifiable by time and place” meant subject to

identification and did not require the claimant to specify the exact time of the

occurrence.  

The critical issue in this case is whether the claimant was performing

“employment services” at the time of her injury.  Act 796 defines a compensable

injury as “ [a]n accidental injury . . . arising out of and in the course of employment

. . . .”  Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002).  A compensable injury does

not include an “[i]njury which was inflicted upon the employee at a time when

employment services were not being performed . . . .”  Ark. Code Ann. §  11-9-102

(4)(B)(iii).   However, Act 796 does not define the phrase “in the course of

employment” or the term “employment services”.  Wallace v. West Fraser South,
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Inc., ___ Ark.  ____ (No. 05-254, January 26, 2006).   In Wallace, the Arkansas

Supreme Court noted that those terms should be defined “in a manner that neither

broadens nor narrows the scope of Act 796 of 1993", citing Pifer v. Single Source

Transportation, 247 Ark. 851, 60 S.W.3d 1 (2002).  The Court has held that

employment services are being performed when the employee is doing something

that is generally required by his or her employer, Pifer, 347 Ark. at 857; Collins v.

Excel Specialty Prods., 347 Ark. 811, 816, 69 S.W.3d 14,18 (2002), or is engaged

in an activity that carries out the employer’s purpose or directly advances the

employer’s interests.  Schultz v. Pulaski County Special School District, 63 Ark. App.

171, 976 S.W.2d 399 (1998); Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 558 (1999).   If the activity in which the employee is engaged only indirectly

advances the employer’s interest and is not inherently necessary for the

performance of the job for which the employee was hired to perform, the activity is

not sufficient to constitute “employment services” under the statute.  Harding v. City

of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998).   One’s mere presence at

his place of employment does not equate to the performance of employment

services.  Hoyt v. Discovery, Inc., 1997 AWCC 414 (E602380).  In Wallace, the

Court noted that the same test is used to determine whether an employee was

performing “employment services” as used in determining whether an employee

was acting within “the course of employment”.  The test is whether the injury

occurred within the time and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or advancing the employer’s
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interest directly or indirectly.  The critical issue is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of

the injury.

Recent cases have addressed the issue of whether an employee was

performing employment services during a break period.  In White v. Georgia Pacific,

339 Ark. 474, 6 S.W.3d 98 (1999), the employee’s injuries were deemed

compensable because he was required to monitor his work while he was taking a

smoke break.  In Ray v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558

(1999). the Court of Appeals held that an employee’s injury was compensable even

though it was sustained during a break because the employee was required to stop

what she was doing and assist students if required, even during a paid break

period.   In Wal-Mart Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002),

the Court of Appeals held that an employee was performing employment services

when she was injured at the end of a break returning her personal belongings to a

locker, because she was required by her handbook to keep her personal items in

a locker.   In Wallace v. West Fraser South, Inc., the employee was injured

returning from an authorized rest period.  The Court found the claim compensable,

noting that the employee was on the business property, on call while on his break,

and not able to leave his workplace during his break.  The Court noted that they

were not adopting a bright-line rule that an employee who is on a break is per se

performing employment services.  The Court noted that Wallace’s actions were

permitted and specifically authorized by his employer and were not demonstrated
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to be inconsistent with the employer’s interests in advancing the work.  Similarly in

Matlock v. Blue Cross Blue Shield, 74 Ark. App. 322, 49 S.W.3d 126 (2001), the

Arkansas Court of Appeals held that the determination must be made on a factual

case-by-case basis and is not dictated by a single feature of the employment

relationship but rather a combination of factors relevant to a determination of

whether the activity advances the employer’s interest.

In Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.W.2d

608 (1997), the claimant, a pre-school day-care teacher, was injured when she

slipped on ice in the parking lot of the day care on her way into work.  The Court of

Appeals held that under a strict construction of the Act, merely walking to and from

one’s car, even on the employer’s premises, does not qualify as performing

employment services. Id.

In Robinson v. St. Vincent Infirmary Med. Ctr., ____ Ark, App. ____ (CA 04-

165, October 27, 2004), the Court of Appeals found the claimant was not performing

employment services when she slipped in a puddle of spilled coffee as she was

stepping off the elevator on the 4th floor of the hospital to get her coin purse and

lunch while on her way to her lunch break in the cafeteria.  In Harding v. City of

Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998), the Court of Appeals held

that the claim was not compensable because employment services were not being

performed when Harding tripped over a piece of carpet on her way to a designated

smoking area in the work place.  In Beaver v. Benton County, 66 Ark. App. 153, 991

S.W.2d 618 (1999), the injured worker was denied benefits when she slipped on a
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wet floor as she approached the buffet table at a training seminar on the basis that

she was not required to eat at a certain location or with her group, although she

was allowed an allowance for the meal.  In McKinney v. Trane, 84 Ark. App. 424

(2004), the Court of Appeals found that the claimant was not performing

employment services when he chose to jump over tube sheeting to retrieve his soda

on his way to his smoke break.  The Court noted that McKinney was on his way to

his smoke break and was doing nothing to carry out the employer’s purpose and

rejected his argument that his injury was compensable because it occurred during

a paid break. It is the exclusive function of the Commission to determine the

credibility of the witnesses and the weight to be given their testimony.  Johnson v.

Riceland Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the

Commission is not required to believe the testimony of the claimant or other

witnesses, but may accept and translate into findings of fact only those portions of

the testimony it deems worthy of belief.  Brotherton v. White River Area Agency, ___

Ark. App. ___, Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

Respondents contend that the claimant in this case was still on her lunch

break and was not performing an authorized job function at the time of her fall.
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They contend that the claimant was voluntarily taking a retirement card around to

her co-workers to be signed and therefore was performing services that were

personal in nature.  The claimant acknowledges that she was in the process of

taking the retirement card to her co-workers to be signed, but contends that she

had returned from her lunch and was also going to check with the auditors to see

if they needed help or had problems which were her normal job duties at the same

time.  She contends that due to the time and flexibility in her job, she normally

organized the birthday and retirement events for her department, including

purchasing a card and getting the others to sign the card.  She contends that she

was back from lunch and was paid for her time at the time of her injury.

Based on my review of the credible evidence in this case, I find that this case

is distinguishable from Hightower, Robinson, McKinney, Harding, and Beaver, and

more akin to the facts in Wallace, Matlock, White, Ray, and Sands.   In the instant

case, the credible evidence demonstrates that claimant had entered the shop floor

after returning from lunch and was performing services which advanced her

employer’s interest at the time of her fall.  I find  the claimant’s testimony is credible

that she was entering the shop floor as part of her regular job duties to check on the

auditors in addition to getting a retirement card signed for a retiring co-worker.  It

is undisputed that the claimant was the lead auditor and that her job duties required

her to go to the shop floor at several times during the day to check to see if the

auditors who were stationed throughout the facility had any unresolved problems

or  needed additional help or supplies from another part of the facility.   The fact
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that the claimant was also attempting to get a retirement card signed was incidental

to the performance of her job duties.  Respondents suggest that the claimant’s only

purpose of entering the shop was to get the card signed was based on the

claimant’s statements to the human resources personnel made immediately after

her fall.  However, Lazenby testified that she could not recall the exact words used

by the claimant.  I find that the claimant’s testimony at the hearing about the

circumstances surrounding the fall are more persuasive than the testimony of the

human resource person’s interpretation of the claimant’s responses after Pritchard

had fallen and hit her head on the concrete floor and was in need of medical

assistance.   After getting medical treatment for her broken wrist and other injuries,

the claimant returned to work within a few days and reported to human resources

that she was entering the shop floor after her lunch hour to check on her auditors

as well as to get the card signed and believed that her fall was work-related.  In her

deposition, the claimant also gave a consistent description of her activities leading

up to the fall.  I therefore find that the claimant has proven by a preponderance of

the evidence that she was performing employment services at the time of her injury.

AWARD

Respondents are hereby directed and ordered to pay all medical benefits

subject to the credit allowed under A.C.A. §11-9-411 in accordance with the findings

of fact and conclusions of law set forth herein.  All accrued sums shall be paid in a

lump sum without discount, and this award shall earn interest at the legal rate until
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paid, pursuant to Ark. Code Ann. § 11-9-809.  See, Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

___________________________________
BARBARA WEBB
Administrative Law Judge


