
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F805852

DANIEL R. POWELL, EMPLOYEE CLAIMANT

MARK FLEMING INDIVIDUALLY OR

MARK FLEMING D/B/A F & F, INC., 

UNINSURED EMPLOYER RESPONDENT

OPINION FILED FEBRUARY 23, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,

Arkansas.

The respondent was not represented by counsel and failed to appeared.

STATEMENT OF THE CASE

On November 26, 2008, the above captioned claim came on for a hearing in Hope,

Arkansas.  A prehearing conference was conducted in this matter on October 9, 2008, and

a Prehearing Order was filed on that same date.  A copy of the Prehearing Order was

marked as Commission Exhibit “1” and made a part of the record without objection,

subject to any modifications made at the full hearing.

It must be noted that October 9, 2008, was the second attempt for a prehearing

conference in this matter.  An initial prehearing conference was attempted on

September 16, 2008, at which time this administrative law judge spoke with Mark

Fleming d/b/a F & F, Inc., and claimant’s attorney, the Honorable Greg Giles.  At the

September 16, 2008, prehearing conference, Mr. Fleming requested time to seek counsel.
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This administrative law judge granted the respondent’s request to continue the prehearing

conference until October 9, 2008, in order to give the respondent time to seek counsel.

At the September 16, 2008, prehearing conference, Mr. Fleming was advised verbally and

by subsequent letter that the next prehearing conference would be at 11:30 a.m. on

October 9, 2008.  Respondent was also advised of the Legal Advisor Division within the

Arkansas Workers’ Compensation Commission and provided their phone number.  The

Commission file was made a part of the record by reference at the full hearing and the

Commission file reflects that this administrative law judge sent a letter to Mark Fleming

on September 16, 2008, confirming once again the new prehearing conference set for

October 9, 2008, at 11:30 a.m.  Said notice of the October 9, 2008, prehearing was never

returned to the Commission.

Even though Mr. Mark Fleming filed a prehearing response in this matter and was

available for the first prehearing conference, Mr. Fleming subsequently failed to make

himself available for the October 9, 2008, prehearing conference.  As a result of Mr.

Fleming’s failure to appear or advise the Commission of a new attorney or advise the

Commission of any inability to be available on October 9, 2008, the October 9, 2008,

prehearing conference was conducted.  Since Mr. Fleming failed to appear for the

October 9, 2008, prehearing conference, there were no stipulations.  As a result of the

prehearing conference the Prehearing Order dated October 9, 2008, was filed and mailed
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to the respondent by certified mail to his last known address on file with the Commission.

The Prehearing Order contained the notice of the full hearing set by the Commission in

this matter for November 26, 2008, in Hope, Arkansas, at 12:30 p.m. in the Hempstead

County Courthouse, Third Floor Hearing Room, Fourth & Washington Streets, Hope,

Arkansas.  The Prehearing Order and notice of hearing was sent by certified mail to the

respondent’s address on file with the Commission and the certified mail receipt found at

Commission Exhibit 2 in the record herein shows that Mr. Eddie Fry, a partner with the

respondent, signed for the certified mail receipt.  The respondent failed to appear at the

full hearing in Hope, Arkansas, on November 26, 2008.

At the full hearing, the following issues were litigated:

1) Compensability of claimant’s bilateral wrist injuries.

2) If compensability is overcome, whether claimant is entitled to all

associated medical benefits, temporary total disability benefits from

February 20, 2008, through May 5, 2008, plus attorney’s fees.

3) Whether the Commission should assign the claimant a permanent

impairment rating or  order respondent to send the claimant to a

physician for an impairment rating.

4) Compensation rates.

The claimant contended at the full hearing that he sustained bilateral wrist injuries

on February 20, 2008.  The claimant contends he has undergone medical treatment at

Christus St. Michael Hospital and been under the care of Dr. Michael Pappas, which care
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has been reasonable and necessary and related to his compensable injuries and that

treatment should be ordered to be paid by the respondent.  Claimant also contended he

is entitled to temporary total disability benefits from on or about February 20, 2008,

through May 5, 2008, when he was released to return to work.  The claimant contends he

is entitled to a permanent impairment rating for permanent partial disability benefits

associated with his compensable injury, and that the Commission should award

permanent benefits associated with those injuries; or the Commission should order a

permanent impairment evaluation for the purpose of assisting the Commission in this

regard and that the respondent should be ordered to pay for the impairment rating and all

attorney’s fees.  Claimant contends he is entitled to a temporary total disability rate of

$522.00 per week and a permanent partial disability rate of $392.00 per week.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to hear

the testimony of the claimant and to observe his demeanor, the following findings of fact

and conclusions of law are hereby made in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2) The respondent, Mark Fleming, has been given adequate notice of

these proceedings.
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3) The claimant has proven by a preponderance of the evidence that he

sustained compensable injuries to both wrists and upper extremities

while employed by the respondent on February 20, 2008.

4) The claimant’s applicable compensation rates are $522.00 per week

for temporary total disability and $392.00 per week for permanent

partial disability.

5) The respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with the claimant’s

compensable injury; including but not limited to, all medical bills

and treatment contained in the record herein totaling $35,137.93.

Judgment is hereby rendered against Mark Fleming, individually,

and Mark Fleming d/b/a F & F, Inc. for the outstanding medical

contained in the record herein in the amount of $35,137.93 in favor

of the claimant, Mr. Daniel R. Powell.

6) Claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits for the period of

February 20, 2008, through May 5, 2008, which represents

approximately eleven weeks of temporary total disability benefits

at $522.00 per week for a total of $5,742.00.  Judgment is hereby

rendered against Mark Fleming, individually, and Mark Fleming

d/b/a F & F, Inc. in the additional amount of $5,742.00 for

temporary total disability benefits awarded herein in favor of the

claimant, Mr. Daniel R. Powell.

7) Respondent has controverted claimant’s entitlement to all benefits

awarded herein and pursuant to A.C.A. § 11-9-715(a)(1)(B)

claimant’s attorney, the Honorable Gregory R. Giles, is entitled to

an attorney’s fee in the amount of 25% of the compensation for

indemnity benefits payable to the claimant.  This fee is to be paid

one-half by the respondent and one-half by the claimant.  Therefore,

judgment is hereby entered against Mark Fleming, individually, and

Mark Fleming d/b/a F & F, Inc. in the amount of $717.75 which

represents respondent’s portion of attorney’s fees awarded herein in

favor of the Honorable Gregory R. Giles.
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8) All issues related to permanency are reserved.

9) Respondent is ordered to pay and arrange for a permanent

impairment evaluation by a physician of the claimant’s choice.

DISCUSSION

Claimant credibly testified that he worked for the respondent-employer at the rate

of $14.00 per hour as a second shift supervisor working between 3:00 p.m. and midnight.

Claimant testified that on February 20, 2008, he sustained compensable injuries to both

wrists.  The claimant testified as follows regarding the incident which lead to his

compensable wrist injuries:

Q You’ve alleged this injury to have occurred February 20, 2008.

Explain to us as the second shift supervisor what you were doing and how

you’re telling us that you got hurt.

A I was cleaning up.  I had some down time where I didn’t have

nothing to do, so I was cleaning up, taking down the pipe, and the ladder

fell, and I fell on the floor and caught myself with my wrists and broke

them.

Q This business was operating in a rented warehouse, is that right?

A Yes, sir.

Q You were standing on a ladder at the time?

A Yes, sir.

Q In this clean-up operation or what you were actually doing, you were

on the ladder reaching up to get some old pipe that was up on top in the

roof area, the ceiling area?
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A Yes, sir.

Q And as you were in the process of doing that, what happened?

A The ladder shifted to the right, it just slid off of the pipe that it was

on and fell off of there and hit the floor, and I was on the ladder with it.

Q Was this a straight up and down ladder or was it a triangle ladder

where you were . . . 

A It was a lean-up ladder.

Q Okay.  So it wasn’t stable apparently, and you fell along with the

ladder, is that right?

A Yes, sir.

Q In the process of falling, what did you do?

A I don’t remember that part, but I just know I woke up and, I guess,

I caught myself with my wrists and broke them.

(T. pp. 12-13, lines 13-25 & 1-21).

After falling and injuring both of his wrists the claimant testified that he finished

his shift which only lasted another thirty minutes and then went home.  The claimant

testified that after being home about thirty minutes, he then woke his father up to take

him to the emergency room at St. Michael’s.

Ultimately the claimant was assessed with bilateral wrists intra articular fractures

and on March 4, 2008, the claimant underwent open reduction internal fixation of the left

wrist using a 4.0 cannulated screw and closed reduction and Synthes external fixator
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placement of the right wrist.  After undergoing the bilateral wrist surgery the claimant

was released at maximum medical improvement to return to work on May 5, 2008.  The

claimant contends that he sustained compensable bilateral wrist injuries while doing his

job duties for the respondent-employer on February 20, 2008, by specific incident.  The

claimant contends entitlement to temporary total disability benefits, medical benefits,

attorney’s fees, and an evaluation for permanent impairment.

ADJUDICATION

For the claimant to establish a compensable injury as a result of specific incident

which is identifiable by time and place of occurrence, the following requirements of

A.C.A. § 11-9-102(4)(A)(i) must be established:

(1)  proof by a preponderance of the evidence of an injury arising out of

and in the course of his employment;

(2)  proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required medical

services or resulted in disability or death;

(3)   medical evidence supported by objective medical findings, as defined

in Ark. Code Ann. § 11-9-102(16), establishing the injury; and

(4)   proof by a preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the alleged injury, he fails to establish

compensability of the claim and the claim must be denied.  Mikel v. Engineering
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Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The claimant has the

burden of proving the job relatedness of an alleged injury without the aid of any kind of

presumption in his favor.  Farmers v. L.H. Knight Co., 220 Ark. 353, 247 S.W.2d 111

(1952).  The burden of proof the claimant must meet is the preponderance of the

evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).

In the present case, I find that the claimant has met all of the elements outlined

above to prove compensability by a preponderance of the evidence.  Therefore, claimant

has proven by a preponderance of the evidence that he sustained compensable bilateral

wrist injuries by specific incident.  Since the claimant has met his burden of proof by a

preponderance of the evidence, respondent is liable for all associated medical treatment,

including but not limited to the medical treatment contained in the record herein

regarding the claimant’s bilateral wrist injuries.

I further find that the claimant has proven by a preponderance of the evidence that

he is entitled to temporary total disability benefits from February 20, 2008, through

May 5, 2008.  I further find that the claimant has yet to be rated for permanent

impairment which is reasonable and necessary at this time.  Therefore, I find that the

respondent shall arrange and pay for an impairment rating regarding the claimant’s

compensable injuries by a physician of the claimant’s choice.  All other issues related to

permanency are hereby reserved.
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ORDER

The claimant has proven by a preponderance of the evidence that he sustained

compensable bilateral wrist injuries on February 20, 2008, while in the respondent’s

employ.  Respondent is hereby directed and ordered to comply with the findings of fact

and conclusions of law outlined herein.  Specifically, judgment is rendered against the

respondent for all medical expenses contained in the record herein, including but not

limited to $35,137.93 in favor of the claimant, Mr. Daniel R. Powell.  Additionally,

judgment is hereby rendered against the respondent for the temporary total disability

awarded herein in the amount of $5,742.00 in favor of the claimant, Mr. Daniel R.

Powell, which is in addition to the medical judgment awarded.  Additionally, judgment

is rendered against the respondent in the amount of $717.75 for attorney’s fees owed to

the Honorable Gregory R. Giles. 

All benefits awarded herein which have heretofore accrued are payable in a lump

sum without discount.  This award shall bear interest at the legal rate pursuant to A.C.A.

§ 11-9-809 until paid.  All matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


